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LETTER     OF     TRANSMITTAL 

1  January  1963 

To  His  Excellency 
Terry  Sanford,  Governor 
Raleigh,  North  Carolina 

Dear  Sir: 

In  compliance  with  Article  III,  Section  7  of  the  Constitution,  I  herewith 
submit  the  report  of  the  Department  of  Justice  for  the  biennium  1960-62. 

Respectfully  yours, 

Thomas  Wade  Bruton, 
Attorney  General 
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EXHIBIT     I 

Civil  Actions  Pending  in  State  and  Federal  Courts 
During  the  Biennium  1960-62: 

Number  of 
Cases 
Pending  in  the  Superior  Court  of  North  Carolina 

State  Taxes   18 

Motor  Vehicle  Drivers'  Licenses  17 

Condemnation  Proceedings  752 

Utilities  Commission  Cases    13 

Beer  and  Wine  License  Revocations 13 

Other    63 

TOTAL     876 

Pending  in  the  Supreme  Court  of  North  Carolina 

State  Taxes 2 

Other     8 

TOTAL 10 

Pending  in  the  United  States  District  Courts 

State  Taxes  6 

Other    4 

TOTAL     10 

Pending  Before  U.  S.  Federal  Trade  Commission 
Other     2 

Civil  Cases  Disposed  of  During  the  Biennium  1960-62 

In  the  Superior  Court  of  North  Carolina 542 

In  the  Supreme  Court  of  North  Carolina 26 

In  the  Supreme  Court  of  the  United  States 10 

In  the  District  Courts  of  the  United  States 18 

Before  the  North  Carolina  Industrial  Commission  .  .  700 

Before  the  Interstate  Commerce  Commission 1 

Habeas  Corpus  Petitions  Disposed  of  in  the 

Superior    Court    316 

Habeas  Corpus  Petitions  Disposed  of  in  the  Federal 

District  Court  41 

TOTAL     1,654 
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EXH  IB  IT     II 

Criminal  Cases  Disposed  of  in  the  North  Carolina  Supreme 
Court  During  the  Biennium  1960-62: 

Abandonment-Nonsupport    6 

Accessory  before  the  Fact  of  Felonious  Maiming 1 

Assault   3 

Assault  with  Deadly  Weapon 5 

Assault  with  Intent  to  Rape 4 

Breaking-Entering-Larceny-Receiving    10 

Crime  Against  Nature    1 

Damage  to  Real  Property   1 

Delinquent  Child  Committed  to  Training  School 1 

Embezzlement    1 

Felonious  Burning  of  Property  1 

Forgery    2 

Fornication-Adultery   1 

Gambling    1 

Kidnapping    1 

License  Violation   1 

Manslaughter    12 

Murder  First  Degree 12 

Murder  Second  Degree  6 

Obscene  Literature 1 

Peeping  Into  Room  Occupied  by  Woman 1 

Perjury    2 

Rape    6 

Robbery    1 

Seduction   1 

Shoplifting 1 

Suicide  Attempt  1 

Theft     1 

Trespass     3 

Uniform  Reciprocal  Enforcement  of  Support  Act 1 

Violating  Liquor  Laws   17 

Violating  Motor  Vehicle  Laws 4 

Violating  Professional  Bondsman  Law   1 

Violating  Rules  of  the  Road 15 

Violating  Suspended  Sentence  1 

Worthless  Check 1 

TOTAL     128 
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Number  of  Cases  dismissed  on  motion  during  the 

Biennium  1960-62 4 

Number  of  Petitions  for  Writ  of  Certiorari  denied 

during  the  Biennium  1960-62 120 

Number  of  Petitions  for  Writ  of  Certiorari  allowed 

during  the  Biennium  1960-62   5 

Number  of  Petitions  for  Writ  of  Habeas  Corpus  denied 

during  the  Biennium  1960-62 13 

Number  of  Petitions  for  Writ  of  Mandamus  denied 

during  the  Biennium  1960-62 , 3 

Fees  Transmitted  by  the  Attorney  General  to  the 
State  Treasurer  During  the  Biennium  1960-62  . . .  $605.00 
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SUMMARY     OF     ACTIVITIES 

Staff  Personnel 

There  have  been  very  few  changes  in  the  staff  personnel  since  the 
publication  of  the  Biennial  Report  of  1958-60. 

Attorney  General  T.  W.  Bruton  and  Assistant  Attorneys  General  Harry 
W.  McGalliard,  Peyton  B.  Abbott,  Ralph  Moody,  and  Lucius  W.  Pullen 
served  throughout  the  biennium. 

Assistant  Attorneys  General  who  were  serving  at  the  close  of  the 
biennium  are  as  follows:  Harry  W.  McGalliard,  Peyton  B.  Abbott,  Ralph 
Moody,  Lucius  W,  Pullen,  Harrison  Lewis,  G.  Andrew  Jones,  Jr.,  Charles 
D.  Barham,  Jr.,  Charles  W.  Barbee,  Jr.,  and  James  F.  Bullock. 

At  the  close  of  the  biennium  Harold  D.  Coley,  Jr.  was  serving  as 
Revisor  of  Statutes. 

Staff  Attorneys  who  were  serving  at  the  close  of  the  biennium  are  as 
follows:  Parks  H.  Icenhour,  Ray  Brady,  William  R.  Pierce,  Richard  T. 
Sanders,  George  E.  Clayton,  Jr.,  Theodore  C.  Brown,  Jr.,  John  C.  Daniel, 
Jr.,  Andrew  McDaniel,  Edwin  S.  Preston,  Jr.,  Millard  R.  Rich,  William 
W.  Melvin,  Henry  Thomas  Rosser,  and  George  A.  Goodwyn. 

Members  of  the  secretarial  staff  who  were  serving  at  the  close  of  the 
biennium  are  as  follows:  Miss  Elizabeth  N.  Flournoy,  Mrs.  Jean  C.  Spence, 
Miss  Aida  Epps,  Mrs.  Frances  E.  Gill,  Mrs.  Carolyn  D'Alio,  Mrs.  Katharine 
L.  Dowd,  Mrs.  Cleo  A.  Purcell,  Mrs.  Colleen  G.  Hinton,  Miss  Judy  Ed- 
wards, Mrs.  Alice  Gorham,  Mrs.  Edna  B.  Jerome,  Mrs.  Helen  W.  Bagwell, 
Mrs.  Barbara  C.  Owens,  Mrs.  Eunice  Murphy,  Mrs.  Shirley  Capps,  Mrs. 
Ruby  Rickman,  Mrs.  Grace  Gardner,  Mrs.  Mary  H.  Green,  Mrs.  Eunice 
Moore,  Miss  Shirley  White,  Mrs.  Marilyn  Lee,  Mrs.  Annie  Lou  Cahoon, 
Mrs.  Frances  Regan,  Mrs.  Betty  Sue  Jeffreys. 

Highway  Division  of  Attorney  General's  Office 

During  the  past  biennium  the  Attorney  General,  in  the  discharge  of 
his  responsibilities  to  represent  the  State  Highway  Commission,  its  Chair- 
man and  Director,  has  handled  a  work  load  of  considerably  increased 
volume  over  that  of  the  previous  biennium.  This  volume  is  due  in  part  to 
construction  under  the  Interstate  Highway  Program  and  in  part  to  the 
new  condemnation  procedure  enacted  by  the  1959  Session  of  the  General 
Assembly,  effective  July  1,  1960,  under  which  the  Commission  is  required 
to  institute  condemnation  actions  in  the  Superior  Court  on  those  matters 
which  have  not  been  settled  prior  to  the  letting  of  the  contract  for  con- 
struction. 

At  the  close  of  the  previous  biennium,  261  condemnation  cases  were 
pending  under  the  old  procedure.  Although  additional  suits  have  been  filed 
on  claims  pending  under  this  procedure  throughout  the  biennium,  the  total 
number  pending  as  of  July  1,  1962,  has  been  reduced  to  161. 

During  the  period  July  1,  1960,  the  effective  date  of  the  new  condemna- 


36]  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  9 

tion  procedure,  to  July  1,  1962,  702  condemnation  suits  were  filed  on  behalf 
of  the  Commission  under  the  new  procedure;  591  of  these  suits  were 
pending  as  of  July  1,  1962. 

During  the  bienniuni,  a  total  of  345  condemnation  cases  were  disposed 
of,  of  which  70  were  terminated  by  jury  trials  in  the  Superior  Court.  The 
balance  were  settled  either  prior  to  or  during  trial.  It  is  anticipated  that 
a  larger  number  of  suits  under  the  new  procedure  will  reach  trial  than 
was  previously  the  case. 

The  State  Highway  Commission  has  been  represented  in  the  Supreme 
Court  in  5  cases  during  the  period  by  members  of  this  staff.  At  the  con- 
clusion of  the  biennium,  there  were  no  cases  involving  the  State  Highway 
Commission  pending  in  the  Supreme  Court. 

During  the  biennium,  the  members  of  this  stafl'  participated  with  the 
administrative  personnel  of  the  Highway  Commission  in  the  determination 
of  an  increasing  number  of  claims  brought  by  Highway  contractors  arising 
out  of  the  contract  work  carried  on  by  the  Commission,  as  well  as  the 
adjustment  of  claims  for  damage  to  Commission  property  and  other  mis- 
cellaneous matters. 

In  addition,  members  of  the  staff  have  drafted,  reviewed,  or  approved 
approximately  12,000  leases;  deeds;  right-of-way  claims;  encroachment 
contracts;  miscellaneous  agreements  with  utilities,  railroads,  municipali- 
ties and   other  governmental   agencies;    and  construction  contracts. 

Throughout  the  biennium,  the  staff  has  had  the  very  complete  coopera- 
tion of  the  State  Highway  Commission,  its  Chairman,  Director  and  ad- 
ministration in  the  prosecution  of  the  Attorney  General's  work  for  the 
State  Highway  Commission. 

Tort  Claims  and  Workmen's  Compensation 

The  State  Tort  Claims  Act,  which  was  enacted  in  1951,  imposed  upon 
the  Attorney  General  the  duty  of  representing  the  various  State  depart- 
ments, institutions  and  agencies,  with  the  exception  of  the  State  Highway 
and  Public  Works  Commission.  In  1957,  when  the  Highway  and  Public 
Works  Commission  was  separated  by  the  General  Assembly,  the  Attorney 
General  assumed  the  duty  of  representing  this  department  in  like  manner. 

During  the  biennium  from  July  1,  1960,  to  July  1,  1962,  a  total  of  300 
tort  claims  were  filed  against  the  various  departments,  institutions  and 
agencies  of  the  State.  Approximately  75%  of  this  number  were  handled  by 
the  Attorney  General.  About  one-half  of  these  were  settled,  and  the  re- 
mainder were  heard  before  the  North  Carolina  Industrial  Commission, 
as  provided  by  law. 

In  1959,  the  General  Assembly  enacted  a  statute  requiring  all  depart- 
ments, institutions  and  agencies  of  the  State  to  acquire  liability  insurance 
on  all  State-owned  motor  vehicles.  (Chapter  1248,  Session  Laws,  1959). 
The  effective  date  of  this  Act  was  July  1,  1959. 

As  a  result  of  this  Act  an  undetermined  number  of  tort  claims  against 
the  State,  in  which  State-owned  motor  vehicles  were  involved,  were  settled 
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by  the  insurance  carrier  for  the  various  departments,   institutions,  and 
agencies  during  tne  second  half  of  the  biennium. 

In  addition  to  its  duty  of  representing  the  various  departments,  in- 
stitutions and  agencies  of  the  State  in  claims  filed  under  the  Tort  Claims 
Act,  the  Attorney  General  represents  the  State  in  disputed  Workmen's 
Compensation  claims  filed  by  State  employees.  During  the  past  biennium 
approximately  400  disputed  claims  involving  State  employees  were  heard 
by  the  Commission. 
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DIGEST    OF     OPINIONS 
AGRICULTURE 

8  February  1961 

Agriculture;  Fertilizers;  Stop  Sale  Orders  to  Warehouse 
Offering  Unregistered  Grades 

Unre^stered  commercial  fertilizers  may  not  be  sold  in  North  Carolina 
except  as  provided  under  GS  106-50.11,  which  permits  one  and  only  one 
grade  of  "specialty  fertilizer",  which  may  be  unregistered,  to  be  sold. 
The  Commissioner  of  Agriculture  has  the  duty  to  issue  a  stop  sale  order 
upon  a  finding  that  a  person  having  custody  of  an  unregistered  lot  of  com- 
mercial fertilizer  is  offering  more  than  one  grade  for  sale.  If  only  one 
grade  of  unregistered  fertilizer  is  stocked,  sales  of  such  grade  as  a 
"specialty  fertilizer"  are  permitted. 

9  August  1960 

Agriculture;  Linseed  Oil  Inspection  Law;  Oil  Used  in 
Paint-Making 

If  linseed  oil  is  shipped  into  this  State  and  stored  in  a  warehouse  to 
the  shipper's  account  and  is  a  part  of  the  shipper's  inventory  in  this  State 
and  is  later  withdrawn  from  the  warehouse  upon  the  shipper's  orders  for 
use  in  manufacturing  paint,  there  would  be  a  sale  of  the  oil  as  such  within 
the  State  and  the  oil  held  in  the  warehouse  in  this  State  would  be  "offered 
for  sale  in  the  State"  within  the  purview  of  the  Linseed  Oil  Inspection 
Law  (N.  C.  G.  S.  105-285),  and  the  inspection  fees  would  be  due.  If, 
however,  the  oil  is  imported  by  the  paint  manufacturer  and  merely 
stored  in  a  warehouse  until  needed  by  the  paint  manufacturer  in  its 
manufacturing  processes,  the  oil  as  such  would  not  be  offered  for  sale 
within  this  State  and  the  inspection  law  would  not  apply. 

7  December  1960 

AGRICULTURE;    PUBLIC    WEIGHMASTER   AT    PACKING    HOUSES 
Where  purchases  are  made  by  packing  companies  at  their  plants  and 
the  company  scales  are  used,  there  should  be  a  public  weighmaster  duly 
licensed  under  G.  S.  81-36  in  order  to  comply  with  G.  S.  81-14.1. 
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ABC  BOARD 

8  May  1962 

ABC  Board;  County  ABC  Board;  Group  Accident  and  Health 

Insurance;  Employees  of  County  ABC  Board  and 

Their  Dependents 

County  ABC  Board  is  not  authorized  to  purchase  group  insurance 
covering  dependents  of  its  employees;  however,  certain  benefits  payable 
to  the  employee  on  account  of  hospitalization  or  medical  treatment  of  his 
dependents  may  be  provided  in  a  group  accident  and  health  policy.  (G.  S, 
58-254.4  (f)   ) 

6  November  1961 
ABC  Board  Subject  to  Minimum  Wage  Act;  ABC  Net  Profits 

Local  county  ABC  board  is  not  subject  to  Minimum  Wage  Act,  Article 
11  of  Chapter  95  of  the  General  Statutes. 

County  ABC  board  may,  in  its  discretion,  expend  for  education  as  to 
the  effects  of  the  use  of  alcoholic  beverages  and  for  the  rehabilitation  of 
alcoholics,  not  more  than  5%  of  its  total  profits.  G.  S.  18-45.  Total  profits 
are  total  receipts  less  general  operating  expenses.  Amounts  required  to 
be  expended  for  law  enforcement  and  retained  as  sufficient  and  proper 
working  capital  are  not  general  operating  expenses. 


APPROPRIATIONS 


22  September  1961 


Appropriations;    Capital   Improvement;    Expenditure   of 
Rental;  Receipts  Therefor 

Rental  receipts  may  not  be  used  by  a  State  Commission  to  increase  an 
appropriation  for  Capital  Improvements. 

1  March  1961 

Appropriations;   Contingency  and  Emergency  Fund;   North 

Carolina    Confederate    Centennial    Commission; 

Eligibility  for  Appropriation 

Where  a  commission  is  authorized  to  apply  to  the  Governor  and  Council 
of  State  for  allotments  from  the  Contingency  and  Emergency  Fund  to 
defray  the  costs  of  necessary  expenses  incident  to  its  operation,  this 
authority  continues  for  the  life  of  the  commission  even  though  the  com- 
mission's existence  may  extend  beyond  the  biennium  in  which  the  authority 
was  granted. 


36]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  13 

10  March  1961 

APPROPRIATIONS;   Contingency  and  Emergency  Fund;   Roanoke 

Island  Historical  Association;   Eligibility  for  Appropriation 

TO  Defray  Cost  of  Rebuilding  Amphitheater 

G.  S.  143-204  provides  that  the  Roanoke  Island  Historical  Association, 
Incorporated,  may  apply  for  an  allotment  from  the  Contingency  and 
Emergency  fund  in  those  years  in  which  "The  Lost  Colony"  operates  at 
a  deficit  during  the  preceding  season.  While  the  drama  "The  Lost  Colony" 
operates  at  a  profit  the  Association  is  not  eligible  for  an  allotment  from 
the  Contingency  and  Emergency  Fund. 


ARCHIVES  AND   HISTORY 

23  September  1960 

Archives  and  History;  Control  of  Erection  of  Private 
Historical  Markers 

Under  G.  S.  121-2  and  Chapter  341,  Public  Laws  1941,  Section  2,  the 
State  Department  of  Archives  and  History  and  the  Memorials  Commission 
do  not  have  authority  to  prevent  groups  from  erecting  private  historical 
markers  on  the  Highway  right-of-way.  However,  the  State  Highway 
Commission  has  authority  to  prevent  groups  from  erecting  such  markers 
and  also  has  the  authority  to  remove  them  from  its  rights-of-way. 

14  August  1961 

Archives  and  History;  Publications;  Sale  of  Historical 

Materials  to  Other  Institutions  of  the  State 

AND  to  Universities 

Publications  of  the  Department  of  Archives  and  History,  when  fur- 
nished to  other  institutions,  may  be  charged  for  at  the  reasonable  prices 
fixed  for  the  general  sale  of  such  publications. 


BANKS 


27  September  1960 


Banks;   Corporations;   Consolidation;   Stock  Held  in  Fiduciary 
Capacity;  Computing  Outstanding  Stock 

The  North  Carolina  statutes  prohibit  a  corporation  from  voting  shares 
of  its  own  stock  owned  in  a  fiduciary  capacity  unless  a  certain  judicial- 
procedure  is  followed.  When  such  prohibition  prevents  the  voting  of  such 
shares,  then,  in  that  event,  such  shares  are  not  counted  in  determining 
the  total  number  of  outstanding  shares  at  a  given  time. 
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19  July  1961 

Banks;   Deposits;   Out-of-State  Banks;   Deposits  to  Liquidate 
Bonds;  Special  Security  Unnecessary 

The  provision  in  G.  S.  147-78,  requiring  depository  banks  in  this  State 
to  furnish  security  for  State  bank  deposits,  is  not  applicable  to  a  bank  in 
New  York  City  designated  under  G.  S.  142-1  to  receive  funds  to  be  used 
by  such  bank's  trust  department  to  make  payments  on  State  bonds. 

24  October  1961 

Banks;    Investments;    Small    Business    In\'estment    Companies 

There  are  no  North  Carolina  statutes  specifically  prohibiting  State 
banks  from  purchasing  stock  in  a  Small  Business  Investment  Company, 
but  the  State  Banking  Department  is  of  the  opinion  that  it  is  not  a  good 
policy  for  a  bank  to  make  such  purchases. 

13  October  1961 

Banks;  Joint  Bank  Deposits;  Husband  and  Wife;   Right  of 
Survivorship;  Rights  of  Creditors 

Under  the  provisions  of  G.  S.  41-2.1  husband  and  wife  can  create  a 
joint  bank  account  by  a  contract  signed  by  both  which  gives  survivorship 
rights  in  case  one  of  the  parties  dies;  survivorship  rights  in  other  personal 
property  can  also  be  created  by  contract  but  all  such  survivorship  contracts 
or  agreements  are  subject  to  the  rights  of  the  creditors  of  the  deceased 
person. 

5  October  1961 

Banks;   Selling  and  Cashing  Checks  for  Compensation; 
Payment  of  Utility  Bills 

Engaging  in  the  business  of  cashing  checks  for  compensation  in  this 
State  does  not  fall  within  the  purview  of  the  State  banking  laws. 

12  March  1962 

Banks;   Small  Loan  Act;   Exemptions;   Motor  Vehicle 
Loan;  Additional  Collateral 

A  lender  is  exempt  from  the  Consumer  Finance  Act  if  he  is  "engaged 
solely  in  the  business  of  making  loans  of  fifty  dollars  ($50.00)  or  more 
secured  by  motor  vehicles".  If  such  a  lender  requires  additional  collatera,l 
besides  the  motor  vehicle,  he  would  lose  his  exempt  status. 
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15  December  1961 

Banks;    Small   Loan   Law;    1961   Consumer   Finance   Act; 
requirement  as  to  loanable  assets  of  $25,000.00; 
"Grandfather  Clause"  Not  Applicable 

The  "Grandfather  Clause"  in  the  1961  Consumer  Finance  Act  is  not 
applicable  to  the  requirement  that  a  lending  agency  have  a  minimum  of 
$25,000.00  in  loanable  assets. 

25  October  1961 

Banks;  Trusts;  Dealing  with  Self 

A  bank  is  not  authorized  to  make  a  loan,  accept  a  note  together  with  a 
mortgage  as  security  therefor,  and  then  proceed  to  sell  a  participation 
share  in  such  investment  to  the  trust  department  of  the  bank  as  trustee 
for  a  certain  trust. 


BIDS;   BIDDING 


7  February  1961 


Bids  and  Bidding;  Public  Contracts;  Classes  of 
Work;  Separate  Bidding 

The  public  bidding  statutes  require  that  there  be  separate  bids  with 
respect  to  separate  classes  of  work,  i.e.,  heating,  plumbing,  electrical  in- 
stallations and  air  conditioning.  However,  there  is  no  reason  why  a  person, 
firm  or  corporation  who  is  the  lowest  responsible  bidder  in  more  than  one 
subdivision  should  not  be  awarded  more  than  one  contract  provided  such 
person,  firm  or  corporation  has  the  proper  legal  qualifications  for  per- 
forming the  work  called  for  by  the  award. 


BLUE  LAWS 

21  September  1961 

Blue  Laws;  Business  Activities  on  Sunday;  When  Counties, 
Cities,  and  Towns  may  be  Exempt  from  the  Act 

At  any  time  prior  to  or  after  October  1,  1961,  a  county,  city,  or  town 
may,  by  resolution,  at  any  regular  or  special  meeting  of  the  board,  exempt 
itself  from  the  provisions  of  Chapter  1156  of  the  Session  Laws  of  1961 
relating  to  business  activities  on  Sunday. 
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BOATING 

30  November  1960 

Boating;  Licenses;  State  Lakes 

Regulations  of  the  Division  of  Parks,  Department  of  Conservation 
and  Development,  require  that  boats  operating  upon  State  lakes  must  be 
properly  licensed,  and  license  fee  must  be  paid,  regardless  of  the  owner- 
ship of  the  boats  or  the  use  to  which  they  are  being  put. 


BONDS 


6  March  1961 


Bonds;  Fidelity  Bonds;  Bonds  of  Assistants  to 
Department  Chiefs 

A  county  may  accept  a  blanket  fidelity  bond  covering  all  county  em- 
ployees or  a  selected  group  of  employees,  such  as  those  handling  county 
funds  or  funds  belonging  to  the  public,  which  bond  should  run  to  the  board 
of  county  commissioners. 

8  August  1961 

Bonds;  Forfeiture  of  Recognizance  Bonds;  Authority  to 
Remit  Forfeited  Recognizances 

A  bondsman  must  apply  to  the  courts  under  G.  S.  15-116  for  relief 
on  a  forfeited  recognizance  bond  and  not  to  Board  of  County  Commissioners 
or  County  Board  of  Education. 

1  August  1960 

Bonds;  Issuance  of  Bonds  for  Community  College  Purposes 
Without  a  Vote  of  the  Electorate 

A  board  of  county  commissioners  may  not  issue  bonds  for  community 
college  purposes  without  a  vote  of  the  electorate. 


BUILDING  AND  LOAN  ASSOCIATIONS 

1  November  1961 

Building  and  Loan  Association;   Addition,  Alteration  or 
Amendment  to  Charter 

By  virtue  of  G.  S.  54-3  any  addition,  alteration  or  amendment  of  the 
certificate  of  incorporation  of  any  building  and  loan  association  must  be 
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effected  as  provided  in  G.  S.  54-3  and  signed,  certified  and  recorded  as 
provided  in  G.  S.  54-2,  including  the  obtaining  of  the  Insurance  Commis- 
sioner's approval  and  the  payment  of  the  $25.00  tax  to  the  clerk. 

26  July  1961 

Building  and  Loan  Associations;   Dividends;   Quarterly 
Dividends  Not  Authorized 

G.  S.  54-41.4  expressly  provides  for  the  payment  of  dividends,  if  any, 
"semi-annually"  in  the  case  of  a  building  or  savings  and  loan  association. 
Therefore,  such  an  association  would  not  be  authorized  to  pay  quarterly 
dividends. 


CEMETERIES 

13  September  1961 

Cemeteries;   Private   Cemeteries  Operated  for  Profit; 
Perpetual  Care 

G.  S.  65-26  provides  that  no  person,  partnership,  association  or  cor- 
poration shall  be  permitted  after  March  8,  1943,  "to  establish  a  public 
cemetery  for  private  gain  or  profit  without  obtaining  a  license  therefor, 
as  provided  in  this  article,  and  without  providing  for  the  perpetual  care 
of  such  cemetery  in  accordance  with  the  terms  of  this  article  .  .  ." 


CHARITABLE   INSTITUTIONS 

11  October  1960 
Charitable  Institutions;  Liability;  Tort  Liability  of  Churches 

It  appears  to  be  the  law  in  North  Carolina  that  the  beneficiaries  of  a 
charity  cannot  sue  the  charity  for  the  negligence  of  those  employees,  but 
that  a  charity  is  liable  to  suit  brought  by  an  employee  of  a  charity  or  any 
other  non-beneficiary  of  the  charity  when  such  a  person  has  been  injured 
by  the  negligence  of  persons  employed  by  the  charity.  See  19  N.  C.  L.  R. 
245,249  (1941). 

CIVIL  DEFENSE 

15  December  1960 

Civil    Defense;    Volunteers;    Workmen's    Compensation; 
Employer  -  Employee 

A  person  volunteering  his  services  to  Ciyil  Defense  is  not  an  employee 
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of  the  respective  Civil  Defense  Agency  within  the  meaning  of  the  Work- 
men's Compensation  Act,  the  essential  prerequisite,  the  relationship  of 
employer-employee,  being  absent. 

18  November  1960 

Civil  Defense;  Workers  Assisting  Local  Police  in  Normal 
Times;  Deputy  Sheriffs;  Workmen's  Compensation 

A  civil  defense  worker  is  not  doing  civil  defense  work  when  he  is 
assisting  in  administrative  police  duties.  Civil  defense  commences  only  in 
time  of  emergency  and  disaster.  A  city  has  no  authority  to  use  civil  de- 
fense workers  in  their  capacity  as  civil  defense  workers  to  enforce  local 
law  in  normal  times.  A  civil  defense  worker  may  consent  to  be  sworn 
as  a  deputy  sheriff  but  at  such  time  become  an  employee  of  the  county 
or  governing  body  but  only  during  the  period  in  which  he  is  actually 
working  in  a  deputy  sheriff's  capacity.  As  a  deputy  sheriff  he  is  subject 
to  the  statutory  provisions  governing  sheriffs  and  as  an  employee  of  the 
county  or  governing  body  he  falls  within  the  purview  of  the  Workmen's 
Compensation  Act.  G.  S.  166;  G.  S.  162-1  et  seq;  G.  S.  97-2(2). 


CIVIL  PROCEDURE 


22  November  1960 


Civil  Procedure;   Civil  Actions;   Service  of  Process; 
Service  by  Publication;  Affidavit 

In  civil  actions  where  service  of  summons  by  publication  is  allowed 
and  the  plaintiff  or  plaintiff's  attorney  makes  affidavit  that  "After  due 
and  diligent  search  the  defendant,  John  Jones,  is  not  to  be  found  in  the 
State  of  North  Carolina",  it  is  not  necessary  that  summons  be  first  issued 
to  the  sheriff  and  returned  by  the  sheriff  to  the  effect  that  the  defendant 
named  is  not  to  be  found  in  his  area  of  jurisdiction. 

27  April  1961 

Civil  Procedure;   Constables;   Service  of  Eviction  Orders 

When  a  constable  or  other  officer  has  removed  goods  from  a  dwelling 
in  conformity  with  an  eviction  order  or  writ  of  possession  and  placed  the 
same  upon  the  sidewalk  or  on  the  edge  of  the  street,  he  has  legally  exe- 
cuted the  process  directed  to  him  and  the  care  and  custody  of  the  removed 
property  is  the  responsibility  of  the  owner  thereof. 

31  October  1961 

Civil  Procedure;   Costs;   Premiums  of  Surety  Bonds  Taxed  as 

Part  of  the  Costs 

Reference  to  G.  S.  1-109  and  G.  S.  1-111  in  G.  S.  6-1,  which  provides 
in  part  that  premiums  on  surety  bonds  shall  be  taxed  as  part  of  the  costs 


36]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  19 

in  civil  actions,  excludes  the  inclusion  in  costs  of  premiums  on  any  other 
type  bonds  other  than  those  described  in  the  referenced  sections. 

25  September  1961 

Civil  Procedure;  Costs;  Sheriff's  Commissions  Upon  Executions 

The  2^/^%  commission  allowed  to  the  sheriff's  office  under  executions 
under  G.  S  162-6,  is  to  be  considered  as  part  of  the  costs  of  the  execution. 
DIBBLE  V.  AYCOCK,  58  N.  C.  399;  WALTON  v.  SUGG,  61  N.  C.  98; 
WILLARD  V.  SATCHWELL,  70  N.  C.  268. 

6  July  1960 

Civil  Procedure;  Court  Costs;  Attorneys'  Fees; 
Custody  Proceedings 

There  being  no  statutory  authority  for  allowance  of  attorneys'  fees 
to  the  successful  litigant  in  a  proceeding  for  the  custody  of  a  minor  child 
and  in  view  of  the  fact  that  North  Carolina  as  early  as  1879  adopted  the 
policy  of  nonallowance  of  counsel  fees  as  a  part  of  the  costs  of  litigation 
except  as  modified  by  statutes  such  as  G.  S.  6-21,  allowance  of  such  fees 
as  a  part  of  the  costs  would  be  improper. 

21  September  1960 

Civil  Procedure;   Evidence;   Admissibility  of  Motor  Vehicle 
Accident  Reports  in  Civil  Actions 

Although  the  matter  is  not  clear  because  of  an  inconsistency  in  the 
language  of  G.  S.  20-166.1  and  G.  S.  20-279.11,  motor  vehicle  accident 
reports  required  to  be  made  under  the  provisions  of  G.  S.  20-166.1  are 
frequently  used  as  evidence  in  civil  actions  arising  out  of  motor  vehicle 
accidents,  the  same  being  corroborative  of  the  testimony  of  the  investi- 
gating officer  or  some  other  person. 

6  March  1962 

Civil  Procedure;   Executions;   Alias  Executions;   When  Issued 

An  alias  execution  may  be  issued  at  any  time  while  the  judgment  is  in 
force  and  after  the  original  execution  has  been  returned  unsatisfied. 

6  October  1961 

CrviL  Procedure;   Execution;   Levy  on  Personal  Property; 
Priorities;  Disposition  of  Proceeds  of  Sale 

As  to  priorities  in  the  disposition  of  proceeds  of  sale  of  personal 
property  under  execution,  the  execution  under  which  the  sheriff  actually 
took  possession  of  the  property  is  first  in  line  for  payment.  Subsequent 
executions  placed  in  the  sheriff's  hands  come  in  line  for  pajTment  in  the 
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order  in  which  they  were  turned  over  to  the  sheriff.  If  there  is  any  doubt 
as  to  the  disposition  of  excess  proceeds  of  sale,  G.  S.  1-339.70  and  .71 
provide  for  the  payment  into  court  and  a  special  proceeding  for  a  deter- 
mination of  the  relative  priorities. 

23  May  1962 

Civil  Procedure;  Execution  on  Money  Judgment; 
Manner  of  Levy 

A  forcible  entry  into  a  judgment  debtor's  premises,  other  than  his  dwell- 
ing, by  a  sheriff  or  other  officer  having  in  his  hands  an  execution  in  a 
civil  action,  using  only  reasonably  necessary  force,  and  the  making  of 
an  inventory  in  the  absence  of  the  judgment  debtor  would  not  create  any 
criminal  liability  on  the  part  of  the  officer,  and  the  levy  would  be  valid. 

12  May  1960 

Civil  Procedure;  Homestead  Exemption;  Real  Property; 
Estates  by  Entireties 

When  execution  is  issued  against  both  the  husband  and  wife  and  is 
sought  to  be  enforced  against  property  held  by  them  by  the  entireties  only 
one  homestead  should  be  allowed.  This  homestead  should  be  the  husband's 
and  held  on  the  same  terms,  i.e.,  by  entireties  for  his  life,  and  if  he  should 
not  be  the  longer  liver,  then  for  the  life  of  his  wife. 

14  May  1962 

Civil  Procedure;  Municipalities;  Police  Officers; 
Service  of  Civil  Process 

City  and  town  police  officers  do  not  have  authority  under  the  general 
law  to  serve  civil  process  issued  by  a  justice  of  the  peace. 

12  May  1961 

Civil  Procedure;  Partition  Proceedings;  Costs; 
Homestead  Exemption 

Inasmuch  as  costs  due  from  a  partition  proceeding  are  considered  as  a 
charge  against  the  land  and  not  personal  debt  of  parties  to  the  proceed- 
ing, such  costs  may  be  enforced  by  execution  against  the  partitioned  land 
and  the  owner  thereof  is  not  entitled  to  allotment  of  a  homestead  as 
against  such  execution. 

22  May  1961 

Civil  Procedure;  Partition  Proceeding;  Property 
OF  Divorced  People 

It  is  not  the  duty  of  a  Clerk  of  the  Superior  Court  in  signing  orders  in 
a  partition  proceeding  to  inquire  into  the  marital  status  of  the  purported 
tenants  in  common. 
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25  August  1961 

Civil  Procedure;  Service  of  Process;  Warrants  for  Inebriates, 
Mentally  Disordered  and  Juveniles 

Service  of  process  for  inebriates  or  mentally  disordered  persons  is 
governed  by  G.  S.  1-89  and  nu;st  be  made  by  the  sheriff  or  other  lawful 
officer  of  the  county.  Service  in  juvenile  matters  would  be  governed  by 
G.  S.  110-28  and  service  would  be  either  by  the  sheriff  or  by  any  person 
delegated  by  the  court  for  that  purpose 


COLLECTION  AGENCIES 

18  September  1961 
Collection  Agencies;  Printed  Matter  Simulating  Legal  Process 

Use  of  "Advance  and  Final  Notice — Before  Suit"  which  simulates  or 
is  intended  to  simulate  court  process,  for  the  purpose  of  coercion  or  in- 
timidation, in  connection  with  demand  for  payment  is  a  violation  of  G.  S. 
14-118.1. 


COLLEGES 

21  August  1961 

Colleges;  Community  Colleges;  Agencies  of  the  State  for  the 
Purpose  of  Purchasing  Supplies  and  Equipment 

Community  Colleges  are  exempt  from  the  provisions  of  the  Personnel 
Act.  Such  colleges  must  purchase  their  supplies,  materials  and  equipment 
through  the  Division  of  Purchase  and  Contract  of  the  Department  of  Ad- 
ministration. Such  colleges  are  also  within  the  purview  of  the  Public 
Building  Contracts  Act. 

1  December  1961 

Colleges;  Community  Colleges;  Change  of  Name  or 
Designation  of  One  Unit 

Where  a  community  college  operates  on  the  basis  of  two  units,  each  of 
which  unit  has  been  given  a  definite  descriptive  name,  the  board  of  trustees 
of  the  community  college  has  the  authority  by  appropriate  resolution  to 
change  the  descriptive  name  of  any  one  onit. 
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COMMERCE  AND  BUSINESS 

25  September  1961 

Commerce  and  Business;  Retail  Outlets;  No  Limit  on  Number 
There  is  no  North  Carolina  statute  limiting  the  number  of  retail  out- 
lets which  an  individual  or  company  may  operate. 

COMMERCIAL  FISHERIES 

13  January  1961 

commercial   fisheries;    oyster   bottom   leases;    eligibility   of 

Non-Resident  of  State  to  Retain  Lease  Secured  While  a 

Resident  of  North  Carolina 

A  non-citizen  is  not  entitled  to  receive,  or  hold  a  lease  for  oyster 
bottoms  in  the  public  waters;  and  if  a  person  receives  a  lease  while  a 
citizen  of  North  Carolina  but  later  becomes  a  citizen  of  another  state, 
such  lease  privileges  as  were  granted  to  him  should  be  surrendered  in 
accordance  with  G.  S.  113-182. 

16  March  1962 

Commercial   Fisheries;    Regulations;    Closed   Polluted   Areas; 
Regulatory  Authority  of  Board 

Chapter  444,  Session  Laws  of  1959  does  not  permit  the  taking  of  oysters 
from  waters  which  have  not  been  approved  by  the  State  Board  of  Health 
and  does  not  permit  the  taking  on  any  day  other  than  Tuesday  and  Friday 
from  open  waters  of  the  State.  Commercial  Fisheries  inspectors  are  author- 
ized by  G.  S.  113-135(7)  to  enforce  regulations  concerning  the  taking  of 
oysters 

1  February  1962 

Commercial  Fishing;   Boats;   Licensing  for  Sport  Fishing 
Boats  Using  Commercial  Fishing  Equipment 

Boats  using  commercial  fishing  equipment  outside  the  three-mile  limit 
exclusively  are  not  subject  to  the  tax  levied  by  G.  S.  113-174.7,  as  revised 
by  Chapter  1004,  Session  Laws  of  1961,  unless  they  are  "commercial  fish- 
ing boats"  within  the  statutory  definition,  or  unless  such  equipment  is 
used  in  the  commercial  fishing  waters  of  the  State. 
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CONTRACTORS 

28  July  1961 

CONTRACTORS;  ELECTRICAL  CONTRACTS;  HOUSES  BUILT  FOR  SALE; 

Use  OF  Unlicensed  Electrical  Contractors 

A  person,  firm  or  corporation  engaged  in  the  business  of  building 
houses  for  sale  or  rent  is  not  exempt  from  the  provisions  of  Article  4  of 
Chapter  87  of  the  General  Statutes,  relating  to  electrical  contractors,  so 
far  as  installing  wiring  or  electrical  devices  in  such  houses  is  concerned. 


CONTRACTS 

25  October  1960 

Contracts;  General  Contractors;  Exemption;  Building  Permits 

Under  G.  S.  87-14,  an  individual  corporation  constructing  a  bviilding 
on  their  property  would  not  be  subject  to  the  provisions  of  Article  1  of 
Chapter  87  of  the  General  Statutes. 

23  August  1960 

Contracts;  Municipalities;  Bid  Bonds,  Certified  Checks,  or  Cash 

Under  G.  S.  143-129,  the  terms  of  the  statute  must  be  strictly  com- 
plied with  and  a  certified  check  or  cash  deposit  must  be  submitted  with  the 
bid  proposal  at  the  time  of  its  filing,  and  a  cash  deposit  made  at  the 
time  the  bids  are  opened  would  prevent  the  acceptance  of  such  bid. 


COOPERATIVE  ASSOCIATIONS 

26  September  1960 

Co-operative  Associations;  Use  of  Word  "Co-operative" 
IN  Name;  Not  Necessary 

There  is  no  statutory  provision  requiring  a  co-operative  association 
organized  under  subchapter  V  of  Chapter  54  of  the  General  Statutes  to 
use  the  word  "co-operative"  in  the  name  of  the  association. 
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CORPORATIONS 

29  November  1960 

Corporations;  Domestication;  Company  Engaged  in 
Interstate  Commerce 

A  company  engaged  in  selling  encyclopedia  in  this  state  under  con- 
tracts made  in  another  state  is  not  required  to  domesticate  since  its  busi- 
ness is  wholly  interstate,  even  though  the  company  may  be  liable  for  state 
income  taxes  and  may  be  subject  to  service  of  process  in  this  state. 

24  October  1960 

Corporations;  Foreign  Corporations  Doing  Business; 
Automobile  Lease 

A  Georgia  corporation  leases  cars  to  a  Delaware  corporation  in  Georgia. 
The  lessor  has  no  agents  in  this  State.  Use  by  the  lessee  of  the  auto- 
mobile in  this  State  would  not  make  the  lessor  qualify  to  do  business  in 
this  State. 

19  January  1961 

Corporations;  Survivorship  in  Corporate  Stock 

Common  or  mutual  ownership  in  corporate  shares  with  rights  of 
survivorship  can  effectively  be  created  and  enforced  in  North  Carolina  by 
an  agreement  either  written  or  oral  to  create  the  survivorship  coupled 
with  some  actual  or  constructive  delivery  of  ownership.  G.  S.  41-2  abolish- 
ing survivorship  in  joint  tenancy  applies  only  where  survivorship  follows 
as  a  legal  incident  to  an  existing  joint  tenancy  but  does  not  prevent  per- 
sons from  making  agreements  as  to  personalty  so  as  to  make  the  future 
rights  of  the  parties  depend  on  the  fact  of  survivorship. 


COUNTIES 


Counties;  ABC  Board;  Election 


9  June  1961 


Under  G.  S.  18-41,  which  provides  for  the  selection  of  a  county  ABC 
board  at  a  joint  meeting  of  the  county  board  of  commissioners,  the  county 
board  of  health  and  the  county  board  of  education,  the  members  of  these 
boards  are  not  authorized  to  vote  by  proxy.  The  ex  officio  members  of  the 
county  board  of  health,  as  provided  for  in  G.  S.  130-31,  are  entitled  to 
one  vote,  when  present,  at  the  joint  meeting  of  this  board  with  the  board  of 
county  commissioners  and  the  county  board  of  education  when  selecting 
the  county  ABC  board. 
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12  March  1962 

counties;  abc  stores;  approval  of  location  of  abc  store  in 
County;  No  Precinct  Election  Authorized 

The  location  of  ABC  stores  in  counties  is  subject  to  approval  of  the 
State  ABC  Board.  No  election  for  ABC  store  is  authorized  on  precinct 
level.  The  procedi;re  for  the  location  of  an  ABC  store  within  a  com- 
munity which  voted  against  such  store,  in  a  county  which  voted  for  ABC 
stores,  is  set  forth  in  G.  S.  18-39  (j)  as  rewritten  in  1961. 

3  Augnst  1960 

Counties;    Ad  Valorem   Taxation;    General   Fund   Limitation; 

Special  Fund 

The  authority  for  the  county  commissioners  to  appropriate  money 
under  Chapter  158  of  the  General  Statutes  for  local  development  is  limited 
to  appropriating  the  stated  percentage  from  the  general  fund,  and  the 
Chapter  does  not  constitute  authority  for  making  a  special  levy  beyond 
the  general  fund.  The  Legislature  might  declare  the  purposes  enumerated 
in  Chapter  158  to  be  special  purposes  and  grant  to  the  counties  authority 
to  make  a  special  levy  for  such  purposes,  but  the  special  levy  will  be 
subject  to  the  approval  of  the  voters.  .   m    . 

.      ;    ■      .  31  May  1961 

Counties;  Ad  Valorem  Tax  Levy;  Necessary  Expense  of  County; 

Construction  of  County  Welfare  Building;  Designation 

of  Site  for  County  Welfare  Building 

The  construction  of  a  County  Welfare  Building  may  be  properly  con- 
sidered by  the  County  Commissioners  as  a  necessary  expense  of  the  county 
within  the  provisions  of  Article  V,  Section  6,  and  Article  VII,  Section  7 
of  the  Constitution  of  North  Carolina,  and  the  approval  of  a  majority 
of  the  qualified  voters  of  the  county  voting  thereon  would  not  be  required. 

Where  the  proposed  tax  levy  would  exceed  the  limitation  fixed  in  Article 
V,  Section  6,  of  the  Constitution,  a  special  act  of  the  General  Assembly 
authorizing  the  Board  of  County  Commissioners  to  levy  such  special  tax 
for  the  necessary  and  special  purpose  of  constructing  a  County  Welfare 
Building  would  be  required. 

The  provisions  of  G.  S.  153-9(9)  apply  only  when  designating  a  new 
site  for  a  county  building  existing  and  already  located  and  not  to  the 
purchase  of  a  site  and  construction  of  an  entirely  new  county  building. 

27  February  1961 

Counties;  Airports;  Authority  to  Make  Gifts  to  City  Airport 

Expenditure  of  funds  for  an  airport  has  been  held  by  the  Supreme 
Court  not  to  be  a  necessary  expense  in  the  constitutional  sense  and  thus 
tax  funds  could  not  be  used  therefor  without  approval  by  a  vote  of  the 
people.   See  AIRPORT   AUTHORITY  v.  JOHNSON,  226  N.   C.   1. 
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3  February  1961 

COUNTIES;    AUTHORITY    TO    ISSUE    BONDS    FOR    ARMORY    CONSTRUCTION 

Counties  are  specifically  authorized  to  borrow  money  and  issue  and 
sell  bonds  and  to  raise,  by  taxation  and  otherwise,  sufficient  funds  to  de- 
fray the  cost  of  armory  construction.  This  may  be  done  without  a  vote 
of  the  people  provided  the  constitutional  debt  limitation  is  not  exceeded  by 
such  action. 

30  November  1961 

COUNTIES;   Authority  to   Operate   Ambulance   Service 

If  a  county  maintains  a  county  hospital,  the  county  could  operate  an 
ambulance  service  for  the  purpose  of  transporting  persons  to  and  from 
the  county  hospital.  The  business  of  transporting  a  patient  to  or  from 
the  hospital  is  regarded  simply  as  an  extension  of  the  service  of  the 
hospital  in  providing  hospital  care  for  a  patient. 

30  August  1960 

Counties;  County  Boards  of  Elections;   Appointment;   Filling 

Vacancies;  Removal  of  Members;  Authority  of  County  Boards 

OF  Commissioners   Over  County  Boards  of  Elections 

A  county  board  of  commissioners  has  no  authority  over  a  county  board 
of  elections  with  respect  to  the  appointment  of  members,  the  filling  of 
vacancies,  or  the  removal  of  members  for  any  cause. 

17  November  1961 

Counties;  County  Finance  Act;  County  Building; 
Welfare  Office  Building 

Counties  are  specifically  authorized  by  G.  S.  153-77,  as  amended,  to 
issue  bonds  for  the  erection  and  purchase  of  county  office  buildings  for 
housing  offices,  departments,  bureaus,  and  agencies  of  the  county 
government. 

28  March  1961 

COUNTIES;  County  Land;  Deed;  Execution  Thereof 

A  deed  conveying  county  land  executed  by  the  County  Commissioners, 
even  though  acknowledged  individually,  is  the  act  and  deed  of  the  County. 

30  January  1961 

Counties;  County  Officials;  Attorney  General  Has 
No  Supervisory  Powers 

The  Attorney  General  does  not  have  any  supervisory  powers  with 
respect  to  county  officials. 
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16  March  1961 

Counties;    County    Surveyors;    Duty   of    County    Commissioners 

TO  Furnish  Office 

There  is  nothing  in  Chapter  154  of  the  General  Statutes,  entitled 
"County  Surveyor",  which  requires  the  county  commissioners  to  furnish 
an  office  for  the  county  surveyor  in  the  courthouse. 

5  May  1961 

Counties;  Education;   School  Committees;  Appointments 

Under  G.  S.  115-70,  the  County  Board  of  Education  may  not  appoint 
more  than  five  members  to  the  district  school  committee  where  there  is 
no  local  Act  to  the  contrary. 

10  February  1961 

Counties;  Hospitals;  Garnishment;  Unpaid  County 
Hospital  Bills 

Even  if  enabling  garnishment  legislation  should  be  enacted  to  collect 
county  hospital  bills  a  debtor  would  still  be  entitled  to  his  constitutional 
$500.00  personal  property  exemption. 

25  July  1961 

Counties;  Insurance;  Authority  of  County  to  Participate  in 

THE  Cost  of  Group  Hospitalization  Insurance  for  the 

Benefit  of  County  Employees 

Counties  do  not  have  authority  to  use  public  funds  to  pay  all  or  any 
portion  of  the  premiums  of  a  group  hospitalization  insurance  policy  issued 
for  the  benefit  of  county  employees. 

8  December  1961 

Counties;  Insurance;  Group  Hospitalization  Insurance  for 
THE  Benefit  of  County  Employees 

Counties  are  authorized  to  purchase  insurance  policies  for  the  hospitali- 
zation and /or  medical  benefits  on  behalf  of  their  employees  as  provided 
by  Chapter  57  of  the  General  Statutes. 

28  November  1960 

Counties;  Jails;   Prisoners  Sentenced  to  Work  on  County 
Properties;  Workmen's  Compensation  Liability 

A  county  is  not  liable  under  Workmen's  Compensation  for  disability  re- 
sulting from  injuries  sustained  by  a  person  working  for  the  county  under 
a  sentence  assigning  him  directly  to  the  county  jail,  rather  than  the 
State  Prison  System.  G.  S.  148-32  and  G.  S.  97-13  (c) . 
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24  January  1961 

COUNTIES;   Local  Government  Commission;   Municipalities; 
Contracts  for  Auditing  Services;  Approval  of  Accountant 

In  exercising  his  duty  to  approve  contracts  of  local  governmental  units 
for  independent  audits  pursuant  to  G.  S.  153-143,  the  Director  of  Local 
Government  would  have  authority  to  limit  his  approval  of  accountants  to 
those  who  are  either  certified  public  accountants  or  registered  accountants. 

17  April  1961 

Counties;   Merit  System  Council;   Retirement  Resolution 
BY  County  Commissioners 

When  a  Board  of  County  Commissioners  adopts  rules  and  regulations 
governing  such  matters  as  retirement  for  all  employees  under  its  juris- 
diction, such  rules  and  regulations  would  be  applicable  to  all  employees 
of  the  county,  including  employees  appointed  or  employed  under  the 
Merit  System,  unless  the  same  are  prohibited  by  law  or  regulations  of 
the  Merit  System  Council. 

12  March  1962 

Counties;  Necessary  Expense;   County  Office  Building; 
Issuance  of  Bonds 

Issuance  of  bonds  to  provide  funds  to  build  a  county  office  building 
would  be  for  a  necessary  expense  within  the  meaning  of  Article  VII,  Sec- 
tion 7,  of  the  Constitution. 

19  January  1961 

Counties;  Necessary  Expense;  Public  Purpose; 
Local  Development 

The  following  is  a  general  summary  of  the  legal  situation  with  respect 
to  cities  and  counties  expending  public  funds  to  attract  industry. 

(1)  No  public  funds  may  be  so  expended  without  specific  enabling 
legislation  so  authorizing. 

(2)  In  the  case  of  tax  funds,  not  only  would  enabling  legislation  be 
necessary,  but  such  legislation  would  have  to  provide  for  approval  by  a 
vote  of  the  people  in  order  to  expend  tax  funds  for  such  purpose. 

(3)  The  only  State-wide  enabling  legislation  at  present  is  that  found 
in  Chapter  158  of  the  General  Statutes  entitled  "Local  Development", 
This  Chapter  deals  exclusively  with  a  method  for  approving  the  expendi- 
ture of  tax  funds,  and  places  limJts  on  the  amount  which  may  be  so  used. 

(4)  There  is  no  State-wide  law  authorizing  the  use  of  nontax  funds 
for  such  purpose. 

There  are  some  scattered  local  laws  authorizing  various  expenditures 
for  such  purpose  with  respect  to  certain  counties  and  certain  munici- 
palities. 
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(5)  Even  when  enabling  legislation  has  been  enacted,  there  remains 
the  question  as  to  whether  such  legislation  is  constitutional.  The  question 
presented  is  whether  the  expenditure  is  for  a  "public  purpose"  in  the 
constitutional  sense.  With  respect  to  a  local  law  authorizing  the  City  of 
Raleigh  to  expend  public  funds  in  advertising  for  industry,  such  a  pur- 
pose was  held  to  be  a  public  purpose,  and  the  enabling  legislation  con- 
stitutional, in  the  recent  Supreme  Court  decision  of  DENNIS  v.  RA- 
LEIGH, 253  N.  C.  400. 

There  is  every  reason  to  believe  that  the  Court  would  reach  a  similar 
result  with  respect  to  a  county. 

(6)  The  constitutional  question  is  not  so  easily  answered  with 
respect  to  the  proposition  of  a  number  of  counties  contributing  to  a 
multi-county  agency  for  the  purpose  of  benefiting  a  large  area  comprised 
of  many  counties  as  opposed  to  tlie  county  standing  alone.  Certainly  the 
money  would  have  to  be  expended  so  that  it  could  be  shown  that  such  ex- 
penditure was  in  fact  designed  to  benefit  each  contributing  county.  If 
the  benefit  is  too  indirect,  the  Supreme  Court  might  hold  in  a  given  case 
that  the  expenditure  in  question  v/as  not  for  a  public  purpose  insofar  as  a 
particular  county  was  concerned.  The  final  answer  to  any  such  proposal 
would  have  to  come  from  the  Supreme  Court. 

3  March  1961 

Counties;   Necessary  Expense;   Public   Purpose; 
Local  Development 

Expenditure  of  funds  by  a  county  to  attract  and  promote  industry, 
pursuant  to  enabling  legislation,  would  be  an  expenditure  for  a  public 
purpose,  but  would  not  be  an  expenditure  for  a  necessary  expense  within 
the  meaning  of  the  constitutional  provision  prohibiting  the  expenditure 
of  tax  funds  for  other  than  necessary  expenses  except  upon  approval  by 
a  vote  of  the  people. 

18  April  1961 

Counties;   Necessary  Expense;   Public  Purpose;   Subsidizing 
Bus  Operation;  Industrial  Engineer 

Expenditure  of  county  funds  for  the  purpose  of  subsidizing  a  bus 
operation  in  a  city  is  not  an  expenditure  for  a  public  purpose.  It  is  also 
not  a  necessary  expense.  Expenditure  by  a  county  for  the  purpose  of 
hiring  an  industrial  engineer  is  for  a  public  purpose,  but  is  not  a  neces- 
sary expense  and  if  ad  valorem  funds  are  to  be  used  a  vote  of  the  people 
would  be  required. 

26  April  1961 

Counties;   Taxation;   Privilege  License  Taxes;   Coin-Operated 
Bowling  Machines 

Because  of  the  prohibition  contained  in  G.  S.  14-307,  the  North  Carolina 
Department  of  Revenue,  upon  the  advice  of  the  Attorney  General's 
Office,  refuses  to  issue  privilege  licenses  for  coin-operated  bowling  machines 
which  have  a  scoring  device. 
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21  July  1960 

Counties;   Taxation;   Taxes   for   Special   Purpose;   Farm 
Demonstration  Agent  and  Home  Demonstration  Agent 

Expenses  of  the  county  farm  demonstration  agent  and  county  home 
demonstration  agent  are  necessary  county  expenses  and  are  expenses  for 
a  special  purpose,  for  which  a  county  property  tax  levy  may  exceed  the 
constitutional  limitation  of  twenty  cents  on  the  one  hundred  dollars  value 
of  property  imposed  by  Article  V,  Section  6  of  the  N.  C.  Constitution; 
general  fund  expenses  and  special  purpose  expenses  must  be  separately 
stated  in  the  county  budget  estimate,  appropriation  resolution  and  tax 
levy,  G.  S.  153-114;  in  the  absence  of  a  special  or  general  act  limiting 
the  amount  which  may  be  levied  for  a  special  purpose,  there  is  no 
limitation. 


COUNTY  COMMISSIONERS 

15  August  1960 

County  Commissioners;  Authority  of  County  to 

Purchase  Land  and  Operate  Bulldozer  for  the 

Disposal  of  Garbage  in  the  County 

A  county  has  no  authority  to  appropriate  funds  for  the  operation 
of  a  garbage  disposal  dump. 

24  October  1960 

County  Commissioners;  County  Courthouse;  Use  of 
Courthouse  Space 

It  is  in  the  discretion  of  the  board  of  county  commissioners  to  determine 
what  disposition  shall  be  made  with  respect  to  surplus  office  space  in  the 
county  courthouse. 

28  March  1961 

County  Commissioners;  County  Land;  Deed;  Execution  Thereof 

A  deed  conveying  county  land  executed  by  the  County  Commissioners, 
even  though  acknowledged  individually,  is  the  act  and  deed  of  the  County. 

16  March  1961 

County  Commissioners;  County  Surveyors;  Duty  of  County 
Commissioners  to  Furnish  Office 

There  is  nothing  in  Chapter  154  of  the  General  Statutes,  entitled 
"County  Surveyor",  which  requires  the  county  commissioners  to  furnish 
an  office  for  the  county  surveyor  in  the  courthouse. 
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13  February  1961 

County  Commissioners;  Elections;  Terms  of  Office; 
Changes  of  Terms  by  General  Assembly 

The  General  Assembly  has  power  to  extend  or  shorten  the  term  of  a 
county  commissioner  during  the  term  of  an  incumbent. 

14  December  1960 

County  Commissioners;   Official  Bonds;  Assistants  to 
Department  Chiefs 

G.  S.  109-4  provides  that  the  county  boards  of  commissioners  are 
authorized  to  require  individual  or  blanket  bonds  for  any  or  all  assistants, 
deputies  or  other  persons  regularly  employed  by  the  county  and  pay  the 
premiums  on  such  bonds.  If  individual  bonds  are  required,  such  individual 
bonds  given  by  assistants  or  deputies  should  run  to  the  head  of  the 
department. 

17  January  1961 

County  Commissioners;  Public  Officials;  Members  of  County 
Boards  of  Commissioners  Trading  with  Themselves 

A  county  commissioner  w^ould  violate  G.  S.  14-234  if  he  should  con- 
tract either  directly  or  indirectly  with  the  county  for  laundry  service, 
book  sales  and  food  products  to  any  county  institution  or  agency. 


COURTS 

8  February  1961 

Courts;  Costs;  Witness  Fees  to  Salaried  Officers;  City  Police 
Serving  as  Witnesses  in  Recorder's  Courts 

It  is  within  the  prohibition  of  G.  S.  6-52  for  any  enforcement  officer 
who  receives  a  salary  from  any  source  to  accept  a  fee  as  a  witness  for 
attending  any  superior  or  inferior  court. 

Arrest  fees  are  not  payable  to  such  salaried  officers  except  for  arrest 
of  a  person  indicted,  after  a  true  bill  has  been  found,  upon  process  of  the 
court. 

19  April  1962 

Courts;  County  Courts;  Judges;  Marriages;  Acknowledgments; 

Judge's  Authority 

Under  the  general  law,  a  judge  of  a  county  court  does  not  have 
authority  to  perform  marriage  ceremonies  or  to  take  acknowledgments 
generally  of  written  instruments. 
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10  August  1960 

Courts;    County  Recorder's   Court;   Jury   Fees 

G.  S,  7-228  requires  that  a  county  recorder's  court  follow  the  provi- 
sions of  jury  trial  as  in  municipal  courts.  G.  S.  7-204  requires  that 
municipal  recorder's  courts  follow  the  provisions  for  jury  trials  as  in 
justice  of  the  peace  courts.  G.  S.  7-155  provides  for  a  deposit  of  $3.00 
for  jury  fees  before  a  defendant  is  entitled  to  a  jury  trial.  Therefore,  in 
both  county  recorder's  courts  and  municipal  recorder's  courts,  a  defendant 
must  deposit  the  sum  of  $3.00  before  he  is  entitled  to  a  jury  trial. 

31  August  1960 

Courts;  County  Recorder's  Courts;  Municipal  Recorder's 
Courts;  Territorial  Jurisdiction 

In  the  case  of  STATE  v.  SLOAN,  238  N.  C.  547,  our  Court  held  that, 
where  a  municipal  recorder's  court  and  a  county  criminal  recorder's  court 
have  original  and  exclusive  jurisdiction  over  the  same  territory,  the  two 
statutory  provisions  cannot  be  reconciled  and  the  two  courts  shall  have 
concurrent  jurisdiction  over  both  territories.  G.  S.  7-190  and  G.  S.  7-393. 

25  May  1962 

Courts;  County  Recorder's  Courts;  Procedure 

G.  S.  15-200.2,  relating  to  procedure  in  the  superior  court  when  the 
solicitor  undertakes  to  have  a  suspended  sentence  put  into  effect,  is  also 
applicable  to  county  recorder's  courts  because  G.  S.  7-189  makes  superior 
court  procedure  applicable  to  municipal  recorder's  courts  and  G.  S.  7-223 
makes  municipal  recorder's  courts  procedure  applicable  to  county  recorder's 
courts. 

8  July  1960 

Courts;  County  Recorder's  Courts;  Recorder's  Court  Fund 

G.  S.  7-234  provides  that,  in  those  counties  where  the  judge  and 
solicitor  of  a  recorder's  court  are  paid  salaries,  the  financial  agent  or 
treasurer  of  the  county  is  required  to  keep  a  separate  and  distinct  fund 
to  be  known  as  the  county  recorder's  court  fund.  This  fund  may  be  used 
only  to  pay  the  salaries  of  the  recorder  and  prosecuting  attorney  and  other 

expenses  of  the  court. 

is.    -' 

18  July  1960 

Courts;  County  Recorder's  Court;  Recorder's  Court  Funds 

Under  G.  S.  7-238,  "the  other  expenses  of  the  court"  include  all  items 
that  are  necessary  and  proper  for  the  administration  and  operation  of  a 
county  recorder's  court. 
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10  November  1961 

Courts;  Jurors;   Selection  of  Jury  List  for  Municipal 
Recorder's  Court 

Jurors  for  jury  trials  in  municipal  recorders  courts  having  territorial 
jurisdiction  over  parts  of  several  townships  shall  be  selected  from  within 
the  territorial  jurisdiction  of  the  court,  irrespective  of  township  in  which 
the  defendant  resides. 

28  July  1960 

Courts;  Justices  of  the  Peace;  Duty  of  Justice  of  the  Peace 
TO  Account  for  and  Report  to  County  Commissioners 

When  a  county  does  not  operate  under  Article  14A  of  Chapter  7  of 
the  General  Statutes,  the  specific  provisions  of  G.  S.  115-98  and  G.  S. 
153-47  control,  and  it  is  the  duty  of  a  justice  of  the  peace  to  make  an 
accounting  for  fines,  penalties,  etc.,  to  the  county  treasurer  and  the  county 
finance  committee. 

31  May  1962 

Courts;  Justices  of  the  Peace;  Failure  to  Make  Reports; 
Removal  from  Office 

A  justice  of  the  peace  may  be  removed  from  office  for  failing  to  file 
monthly  reports  with  the  clerk  of  the  superior  court  as  required  by  G.  S. 
143-166 (n). 

26  August  1960 

Courts;  Justices  of  the  Peace;  Jurisdiction 

G.  S,  7-127  does  not  contemplate  that  a  justice  of  the  peace  elected  or 
appointed  for  one  township  can  set  up  his  office  and  perform  a  large  por- 
tion of  his  duties  in  some  other  township  in  the  county. 

11  September  1961 

Courts;  Justices  of  the  Peace;  Pay  of  Jurors 

Each  juror  summoned  for  jury  duty  in  a  justice  of  the  peace  court 
is  paid  twenty-five  cents  for  attendance  whether  he  serves  or  not. 

22  July  1960 

Courts;  Mayor's  Courts;  Jurisdiction  in  Speeding  Cases 

The  Mayor's  Court  of  Kill  Devil  Hills  is  without  jurisdiction  to  try 
speeding  offenses  committed  on  State  highways  running  through  the  Town 
of  Kill  Devil  Hills;  nor  does  the  Town  of  Kill  Devil  Hills  have  authority 
to  enact  ordinances  purporting  to  fix  speed  limits  on  city  streets  within 
the  municipality  which  are  a  part  of  the  highway  system. 
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13  July  1961 

Courts;  Motor  Vehicle  Speed  Restrictions;  Jurisdiction  of 
Mayor's   Court   over   Violations   on   Non-Highway 

System  Streets 

A  Mayor's  Court  does  not  have  jurisdiction  to  try  speeding  offenses 
under  G.  S.  20-141  on  Town  streets  which  are  not  a  portion  of  the  State 
Highway  System  except  violations  of  a  Town  ordinance  enacted  pursuant 
to  G.  S.  20-141  (f). 

31  August  1960 

Courts;  Municipal  Recorder's  Courts;  County  Recorder's 
Court;  Territorial  Jurisdiction 

In  the  case  of  STATE  v.  SLOAN,  238  N.  C.  547,  our  Court  held  that, 
where  a  municipal  recorder's  court  and  a  county  criminal  recorder's  court 
have  original  and  exclusive  jurisdiction  over  the  same  territory,  the  two 
statutory  provisions  cannot  be  reconciled  and  the  two  courts  shall  have 
concurrent  jurisdiction  over  both  territories.  G.  S.  7-190  and  G.  S.  7-393. 

26  July  1960 

Courts;  Municipal  Recorder's  Courts;  Method  of 
Selecting  Recorder 

When  a  municipal  Recorder's  Court  is  established  pursuant  to  Article 
24  of  Chapter  7  of  the  General  Statutes,  the  first  recorder  is  appointed 
by  the  governing  body  of  the  municipality.  Thereafter,  successor  recorders 
are  elected  in  the  regular  municipal  elections. 

13  December  1960 

Courts;  Municipal  Recorder's  Court;   Territorial  Jurisdiction 

Although  a  municipal  recorder's  court  may  have  territorial  jurisdic- 
tion within  a  five-mile  radius  of  such  municipal  corporation  under  the 
provisions  of  G.  S.  7-190,  such  extended  jurisdiction  may  not  extend  to  the 
territory  within  the  corporate  limits  of  any  other  incorporated  city  or 
town  by  virtue  of  the  provisions  of  G,  S.  7-217.  There  is  no  appellate  juris- 
diction from  a  mayor's  court  to  a  municipal  recorder's  court  where  the 
municipal  recorder's  court  has  no  jurisdiction  over  the  territory  within  the 
corporate  limits  of  the  town  over  which  the  mayor's  court  has  jurisdiction. 

^  3  January  1961 

Courts;  Municipal  Recorder's  Courts;  Territorial  Jurisdiction; 

Meaning  of  "Original,  exclusive,  and  concurrent";  Deputy 

OR  Assistant  Clerks  for  Municipal  Recorder's  Courts 

G.  S.  7-190(1)  which  provides  that  municipal  recorder's  courts  shall 
have  "Original,  exclusive,  and  concurrent  jurisdiction,  as  the  case  may  be, 
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of  all  offenses  committed  within  the  corporate  limits  of  the  municipality 
which  are  now  or  may  hereafter  be  given  to  justices  of  the  peace  .  .  .", 
construed  in  pari  materia  with  G.  S.  7-190(2)  gives  to  municipal  recorder's 
courts  exclusive  jurisdiction  within  the  corporate  limits  of  the  municipali- 
ties concerned  over  all  offenses  theretofore  within  the  jurisdiction  of  jus- 
tices of  the  peace. 

G.  S.  7-190(2)  which  provides  that  municipal  recorder's  courts  shall 
have  "Original  and  concurrent  jurisdiction  with  justices  of  the  peace  of 
all  offenses  committed  outside  the  corporate  limits  of  the  municipality  and 
within  a  radius  of  five  miles  thereof,  .  .  .",  gives  to  municipal  recorder's 
courts  concurrent  jurisdiction  with  justices  of  the  peace  over  offenses 
committed  outside  the  corporate  limits  of  the  municipality  and  within  a 
radius  of  five  miles  thereof. 

The  provisions  of  G.  S.  7-200.1  limit  the  number  of  deputy  or  assistant 
clerks  of  municipal  recorder's  courts  to  either  one  deputy  clerk  of  court 
or  one  assistant  clerk  of  court. 


9  June  1961 

Courts;  Recorder's  Courts;  Day  on  which  Court  Is  Held; 

Who  Fixes 

Under  the  provisions  of  Section  7-187  of  the  General  Statutes  the  town 
governing  body  is  empowered  to  fix  the  day  on  which  court  shall  be  held 
in  the  Municipal  Recorder's  Court. 


24  May  1961 

Courts;  Recorder's  Court;  Establishment;  Constitution 

Article  II,  Section  29,  of  the  State  Constitution  prohibits  the  creation 
of  an  inferior  court  by  local  or  special  laws. 

23  September  1960 

Courts;   Solicitors;   Substitute   Solicitor;   Compensation 

Unless  some  arrangement  can  be  worked  out  under  the  provisions  of 
G.  S.  7-43.1,  the  situation  of  an  attorney  performing  the  solicitor's  duties 
when  the  solicitor  is  ill  would  be  governed  by  G.  S.  7-43.3  which  specifically 
provides  in  Subsection  6  that,  "the  compensation,  if  any,  paid  to  such 
assistant  to  the  solicitor  shall  be  paid  by  the  regular  solicitor." 
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CRIMINAL  LAW 

4  December  1961 

Criminal  Law;   Appeal  to   Supreme   Court  from   Conviction  in 
Lower  Court;  Appeal  as  a  Pauper 

Where  a  judge  of  the  Superior  Court  has  approved  and  ordered  that  a 
defendant  be  allowed  appeal  as  a  pauper,  then  the  defendant  must  be 
furnished  with  a  transcript  of  the  proceedings  of  the  trial  necessary  to 
the  appeal. 

26  February  1962 

Criminal  Law;  Attempted  Robbery  a  Felony 

Under  the  decision  in  STATE  v.  McNEELY,  244  N.  C.  737,  an  attempt 
to  commit  the  offense  of  common  law  robbery  is  a  felony,  not  a  mis- 
demeanor. 

9  January  1961 

Criminal  Law;  Authority  of  Officer  in  "Hot  Pursuit"  of  Felon 

Enforcement  officers,  while  in  "hot  pursuit"  of  a  fleeing  felon  or  person 
whom  they  have  reasonable  grounds  to  believe  is  a  felon,  may  cross  county 
lines  in  North  Carolina  and  arrest  such  felon,  either  with  or  without 
warrant,  in  any  county  in  the  State.  Enforcement  officers  while  in  "hot 
pursuit"  of  a  violator  of  the  ABC  Act  of  1937  may  cross  county  lines 
for  the  purpose  of  making  arrests,  either  with  or  without  warrant,  even 
though  the  violator  be  only  a  misdemeanant.  Arrest  without  warrant  in 
North  Carolina,  for  offenses  other  than  felonies,  except  as  specifically 
authorized  by  statute,  is  illegal. 

29  December  1960 

Criminal  Law;  Bail;  Assignment  of  Judgment  to  Trustee  for 
Protection  of  Surety  Paying  off  Bond 

A  surety  paying  off  and  discharging  a  bail  bond  pursuant  to  a  judgment 
thereon,  should  have  the  same  assigned  to  a  trustee  for  his  benefit. 

19  August  1960 

Criminal  Law;  Bastardy;  Legitimation  by  Subsequent  Marriage 

The  subsequent  marriage  of  the  father  and  mother  of  a  child  born  out 
of  wedlock  has  the  legal  effect  of  legitimating  the  child. 
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27  January  1961 
Criminal  Law;  Carrying  Weapons  Concealed 

A  person  may  not  carry  a  pistol  concealed  about  his  person.  Carrying 
a  pistol  in  the  glove  compartment  of  an  automobile  would  be  violative  of 
the  laws  of  this  State.  If  the  pistol  is  carried  openly  and  in  plain  view  of 
any  person  who  might  look  into  the  automobile,  there  would  be  no  viola- 
tion of  the  laws  of  this  State. 

There  is  no  provision  under  the  laws  of  this  State  for  a  person  to 
secure  a  permit  to  carry  a  pistol  concealed  about  his  person. 

19  January  1961 

Criminal   Law;    Claim   and   Delivery;    Disposing  of   Mortgaged 
Property;  Secreting  Property  Subject  to  Lien 

When  the  defendant  in  a  claim  and  delivery  proceeding  refuses  to 
surrender  the  property  claimed,  give  bond,  or  reveal  where  the  property 
is  located,  the  sheriff  executing  the  process  must  make  his  return  within 
ten  (10)  days  incorporating  therein  his  expression  of  inability  to  obtain 
the  property  claimed.  Refusal  to  surrender  the  property  claimed,  give 
bond  or  tell  where  the  property  is  located  may,  together  with  other  facts, 
constitute  a  violation  of  G.  S.  14-114  (fraudulent  disposal  of  mortgaged 
personal  property)  or  G.  S.  14-115  (secreting  property  to  hinder  enforce- 
ment of  a  lien). 

18  September  1961 

Criminal  Law;   Collection  Agencies;   Printed  Matter 
Simulating  Legal  Process 

Use  of  "Advance  and  Final  Notice — Before  Suit"  which  simulates  or 
is  intended  to  simulate  court  process,  for  the  purpose  of  coercion  or  in- 
timidation, in  connection  with  demand  for  payment  is  a  violation  of  G.  S. 
14-118.1. 

9  April  1962 

Criminal  Law;  Conspiracy  in  North  Carolina 

In  North  Carolina  a  conspiracy  to  commit  a  felony  is  a  felony  and 
a  conspiracy  to  commit  a  misdemeanor  is  a  misdemeanor. 

16  February  1961 

Criminal  Law;  Driving  Under  Influence  of  Intoxicating 
Liquor;  Second  Offense 

G.  S.  20-179  setting  forth  the  penalty  for  the  first  and  subsequent 
convictions  of  driving  under  the  influence  of  intoxicating  liquors  relates 
only  to  the  sequence  of  convictions  and  not  to  the  date  of  the  offenses 
committed,   so   that   if   an   individual   is   twice   apprehended   and   charged 
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with  Drunken  Driving,  is  tried  and  convicted  of  the  second  charge  first, 
he  may  thereafter  be  tried  and  upon  conviction  for  the  first  charge  be 
punished  as  for  a  second  offense. 


25  May  1961 

Criminal  Law;   General  Misdemeanor;   Maximum  Fine 

The  Supreme  Court  of  North  Carolina  has  not  passed  on  the  question 
of  the  maximum  fine  which  may  be  imposed  for  a  misdemeanor  conviction. 

14  March  1962 

Criminal   Law;    Incest;    Father  and  Adopted   Daughter 

Sexual  intercourse  between  a  father  and  his  adopted  daughter  does  not 
constitute  incest  within  the  meaning  of  G.  S.  14-178  which  makes  inter- 
course between  parent  and  child  a  felony. 

31  May  1962 

Criminal   Law;    Involuntary   Manslaughter;    Maximum 
Punishment;  Alternate  Juror 

Involuntary  manslaughter  is  punishable  in  the  discretion  of  the  Court 
by  fine  or  imprisonment,  or  both.  A  maximum  sentence  of  not  less  than 
12  nor  more  than  20  years  has  been  upheld.  After  the  regular  jury  is 
impaneled  an  alternate  juror,  or  jurors,  may  be  selected.  These  jurors 
are  sworn  and  sit  near  the  jury  until  the  final  submission  of  the  case 
unless  prior  to  that  time  their  services  are  required. 

16  September  1960 

Criminal  Law;  Issuance  of  Worthless  Checks 

The  gravamen  of  the  offense  of  issuing  a  worthless  check  is  putting  into 
circulation  worthless  commercial  paper  to  the  public  detriment.  A  person 
who  issues  a  worthless  check  would  be  subject  to  criminal  indictment  even 
though  he  had  made  some  payment  on  the  check  and  left  a  balance  owing 
to  the  taker. 

^  27  September  1960 

Criminal  Law;   Larceny;   Wrongful  taking,  felonious 
intent  to  deprive 

Evidence  of  intent  to  convert  and  deprive  the  owner  is  necessary. 
Ownership  of  disputed  property  must  be  established  before  indictment  for 
larceny. 
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15  September  1961 

Criminal  Law;  Motor  Vehicles;  Driver's  License;  Drunken 
Driving;  Driving  While  License  Revoked 

A  conviction  in  the  Federal  courts  of  drunken  driving  in  violation  of 
Title  18,  Section  13  of  the  United  States  Code,  which  assimilates  the 
provisions  of  North  Carolina  criminal  law  into  the  Federal  law,  does  not 
constitute  a  prior  offense  of  drunken  driving  for  purposes  of  determining 
whether  or  not  punishment  can  be  imposed  for  a  second  offense  since  G.  S. 
20-179  refers  directly  to  and  is  expressly  dependent  upon  a  prior  convic- 
tion or  convictions  of  G.  S.  20-138. 

However,  where  the  Department  of  Motor  Vehicles  has  revoked  an 
operator's  license  upon  receiving  notice  of  a  conviction  of  drunken  driving 
in  the  Federal  courts  and  the  licensee  ignores  the  revocation  and  continues 
to  drive,  then  he  may  properly  be  charged  with  driving  while  license 
revoked. 

2  March  1961 

Criminal  Law;   Motor  Vehicles;   Drunken  Driving;   Narcotic 
Drugs;  Paraldehyde,  Not  Narcotic  Drug 

Paraldehyde  is  not  considered  a  narcotic  drug.  Therefore,  proof  of 
operating  a  motor  vehicle  while  under  the  influence  of  Paraldehyde  would 
not  support  a  conviction  for  operating  a  motor  vehicle  while  under  the 
influence  of  a  narcotic  drug. 

4  January  1961 

Criminal  Law;  Motor  Vehicles;  Elements  of  Racing  on 
Streets  and  Highways 

Unlawful  speeding  within  the  meaning  of  G.  S.  20-141  is  not  an  ele- 
ment of  the  various  offenses  of  motor  vehicle  racing  described  in  G.  S. 
20-141.8. 

14  September  1961 

Criminal   Law;    Motor   Vehicles;    Judge's    Charge;    Instruction 

Where  Defendant  Charged  with  Speeding  more  than 

80  Miles  Per  Hour 

Regardless  of  whether  in  a  strict  sense  a  violation  of  G.  S.  20-141 
(speeding)  without  a  further  finding  with  respect  to  the  rate  of  speed 
involved  would  be  deemed  a  lesser  degree  of  the  crime  of  violating  G.  S. 
20-141  by  speeding  in  excess  of  80  miles  per  hour,  it  is  nonetheless  neces- 
sary and  proper  that  the  jury  be  given  the  opportunity  under  proper  in- 
structions to  find  a  verdict  of  speeding  at  the  greater  rate  of  speed  or  at  the 
lesser  rate  of  speed  if  the  State  fails  to  prove  the  greater.  In  order  that 
the  more  severe  penalty  of  speeding  in  excess  of  80  miles  per  hour  can  be 
imposed  the  jury  must  find  as  a  part  of  their  verdict  that  the  speeding  was 
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of  such  degree,  but  if  they  do  not  so  find,  that  does  not  end  the  case  for 
they  should  be  so  instructed  that  they  can  return  a  verdict  of  simply 
speeding  in  excess  of  the  lawful  limits,  in  violation  of  G.  S.  20-141  and 
punishable  as  provided  in  G.  S.  20-176  (b). 

30  January  1962 

Criminal  Law;   Motor  Vehicles;   Violations  of  Statute 

G.  S,  20-141  is  a  criminal  statute  and  violations  of  its  provisions  con- 
stitute criminal  offenses. 

31  January  1961 

Criminal  Law;  Municipal  Corporations;  Ordinances;  Presumption 

of  Reasonableness;  Ordinance  Requiring  Train  to  Stop 

Before  Crossing  Street 

Municipal  corporations  have  authority  to  adopt  ordinances  restricting 
the  speed  of  trains  by  virtue  cf  theii  general  police  power.  Municipal 
ordinances  limiting  the  speed  of  trains  operating  within  such  municipality 
or  requiring  the  trains  to  stop  before  entering  certain  street  intersections 
are  presumably  reasonable  and  valid  and  not  in  conflict  with  the  State  or 
Federal  constitutions.  This  presumption  may,  however,  be  rebutted  by  an 
affirmative  showing  that  the  ordinance  is  unreasonable  in  its  application 
to  the  facts  of  the  case. 

13  December  1960 

CRiMiNAt  Law;  Nudist  Camps;  Nudism 

The  practice  of  "nudism"  in  a  nudist  camp  in  North  Carolina  would 
constitute   a   violation   of    Section    14-190   of   the    General    Statutes. 

17  May  1961 

Criminal  Law;  Pyrotechnics;  Exhibition  by  Privately-Operated 
Amusement  Corporations 

Under  G.  S.  14-410,  a  privately-operated  amusement  corporation  is  per- 
mitted to  exhibit  pyrotechnics  at  a  public  gathering  under  the  supervision 
of  experts  who  have  previously  secured  written  authority  from  the  board 
of  county  commissioners  of  the  county  in  which  said  pyrotechnics  are  to 
be  exhibited. 

1  September  1960 

Criminal    Law;    Pyrotechnics;    Possession   and   Exhibition 

G.  S.  14-410,  et  seq.,  enacted  in  1947,  relating  to  the  sale,  exhibition, 
and  possession  of  pyrotechnics,  takes  precedence  over  Subsection  17  of 
G.  S.  160-200,  which  subsection  gives  a  municipality  the  right  to  regulate 
the  exhibition,  sale,  and  possession  of  pyrotechnics. 
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9  November  1961 

Criminal  Law;  Pyrotechnics;  Public  Display  at 
Celebrations,  etc. 

The  board  of  county  commissioners  of  any  county  of  the  State  is 
authorized  to  issue  permits  for  the  use  of  pyrotechnics  in  connection 
with  the  conduct  of  public  exhibitions,  such  as  fairs,  carnivals,  shows 
of  all  descriptions,  and  public  exhibitions,  but  only  after  satisfactory  evi- 
dence is  produced  to  the  effect  that  said  pyrotechnics  will  be  used  for 
such  purposes  and  none  other. 

The  use  of  said  pyrotechnics  in  connection  with  such  public  exhibitions 
shall  be  under  the  supervision  of  experts  who  have  previously  secured 
written  authority  from  the  board  of  county  commissioners  of  the  county 
in  which  such  pyrotechnics  are  to  be  exhibited,  used,  or  discharged. 

27  February  1961 

Criminal  Law;  Searches  and  Seizures;  Search  Warrants;  Liquor 
Search  Warrants;  Discovery  of  Barbiturates;  Use  in  Evidence 

When  an  officer  makes  a  search  for  liquor  pursuant  to  a  valid  liquor 
search  warrant  and  does  not  discover  liquor  but  does  discover  illegally 
possessed  barbiturates,  such  barbiturates  may  be  seized  and  may  lawfully 
be  offered  in  evidence  inasmuch  as  the  search  disclosing  the  illegally 
possessed  barbiturates  was  a  lawful  search. 

9  May  1961 

Criminal  Law;   Sentences;   Sentence  Must  Be   Appropriate 
FOR  Offense  Charged 

The  offense  of  driving  after  license  has  been  permanently  revoked 
is  a  separate  and  distinct  offense  from  that  of  driving  while  license 
is  suspended  or  revoked  and  the  punishment  therefor  is  not  in  the  nature 
of  punishment  for  a  subsequent  conviction  of  the  offense  of  driving  while 
license  is  suspended  or  revoked.  Accordingly,  unless  the  operator  is  charged 
with  driving  while  license  is  permanently  revoked,  he  cannot  be  punished 
for  that  offense.  Courts  are  not  authorized  to  inflict  punishment  beyond 
the  bounds  prescribed  by  law  under  which  the  warrant  is  drawn. 

8  August  1960 

Criminal  Law;  Sheriffs;  Arrest  with  a  Warrant;  Territorial 

Jurisdiction  of  Sheriff  to  Arrest  with  Warrant 

Outside  His  County 

Under  the  common  law  and  in  the  absence  of  specific  statutory  authority 
sheriffs  have  no  jurisdiction  beyond  the  territorial  boundaries  of  the  area 
in  which  they  have  been  selected,  that  is  the  county. 
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9  June  1961 

Criminal  Law:  Worthless  Checks;  Corporations;  Conviction 
OF  Corporate  Officer 

A   corporate   officer   who   knowingly   issues   a   worthless   check   on   the 
corporation  would  be  guilty  of  a  violation  of  the  worthless  check  law. 


CRIMINAL  PROCEDURE 


9  August  1960 


Criminal  Procedure;  Attendance  of  Witness  from 
Another  State 

The  procedure  to  be  followed  in  order  to  bring  a  witness  in  a  criminal 
case  from  another  state  back  to  North  Carolina  to  testify  is  provided 
in  G.  S.  8-67. 

11  May  1961 

Criminal  Procedure;  Bail  Bonds;  Authority  of  Licensed 
Fidelity  and  Surety  Insurance  Company  to  Issue 

The  provisions  of  G.  S.  58-72  (16)  c  include  the  writing  of  bail  bonds 
by    a    licensed    fidelity    and    surety    insurance    company. 

i,,,i!     ,(  ivi   *,:  .  .    .  19  January  1961 

Criminal  Procedure;  Claim  and  Delivery;  Disposing  of 

Mortgaged  Property;  Secreting  Property  Subject 

TO  Lien 

When  the  defendant  in  a  claim  and  delivery  proceeding  refuses  to 
surrender  the  property  claimed,  give  bond,  or  reveal  where  the  property 
is  located,  the  sheriff  executing  the  process  must  make  his  return  within 
ten  (10)  days  incorporating  therein  his  exnression  of  inability  to  obtain 
the  property  claimed.  Refusal  to  surrender  the  property  claimed,  give 
bond  or  tell  where  the  property  is  located  may,  together  with  other  facts, 
constitute  a  violation  of  G.  S.  14-114  (fraudulent  disposal  of  mortgaged 
personal  property)  or  G.  S.  14-115  (secreting  property  to  hinder  enforce- 
ment of  a  lien). 

31  March  1961 

Criminal   Procedure;    Extradition    Proceedings;    Authority   of 

THE  Governor  to  Arbitrarily  Refuse  to  Grant  Requests  for 

Extradition;    Authority  to   Revoke   Warrant  of  Rendition 

There  is  no  judicial  process  by  which  one  state  can  compel  another 
state  to  honor  a  requisition  even  though  the  demand  is  ignored  arbitrarily. 
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The  Governor  would  be  justified  in  refusing  to  grant  the  requisition 
should  he  find  that  any  extradition  proceeding  has  been  instituted  for 
the  purpose  of  collecting  a  private  claim. 

The  Governor  may  revoke  a  warrant  of  rendition  provided  the  revoca- 
tion is  made  prior  to  the  time  the  alleged  fugitive  is  taken  from  the  State. 

8  December  1961 

Criminal  Procedure;  Extradition;  Return  of  Fugitive  without 
Extradition  Process;  Costs  and  Expenses 

Under  the  rules  and  regulations  issued  by  the  Governor  in  extradition 
proceedings  the  State  will  not  be  responsible  for  expenses  incurred  in 
returning  the  fugitive  unless  requisition  is  issued  by  the  Governor  whether 
it  is  used  or  not;  in  felony  cases  where  the  fugitive  voluntarily  returns 
with  the  officers  who  receive  him  in  the  other  state  and  no  extradition 
process  is  used  the  board  of  commissioners  of  the  county  where  the 
offense  is  charged  is  authorized  to  pay  such  expenses  in  felony  cases. 

9  August  1960 

Criminal  Procedure;  Justification  of  Bail  Bond  by  Clerk 
OF  Court;  License  for  Professional  Bondsman 

G.  S.  15-102  authorizes  clerks  of  the  superior  court  to  take  bail.  G.  S. 
1-423  states  the  qualifications  of  bail  and  says  that  "they  must  each  be 
worth  the  amount  specified  in  the  order  of  arrest,  exclusive  of  property 
exempt  from  execution."  The  clerk  of  the  superior  court  who  accepts  the 
bail  must  determine  whether  or  not  the  bail  is  worth  the  amount  to  which 
he  swears.  ,,  :,    .        .>  ,.  .,,,  • 

11  May  1961 

Criminal  Procedure;  Misdemeanor;  Two- Year  Statute  of 
Limitation;   Statute  Tolled  by  Issuance  of  Warrant 

The  two-year  statute  of  limitations  with  respect  to  a  misdemeanor 
charge  is  tolled  by  the  issuance  of  a  warrant. 

13  July  1961 

Criminal   Procedure;    Motor  Vehicles;   Warrants;    Citations; 

Uniform  Traffic  Ticket;  Use  of  Uniform  Traffic  Ticket 

not  compulsory  but  ticket  valid  when  used  as 

warrant;  fee  for  issuance 

The  uniform  ticket,  when  properly  completed  and  executed,  is  valid  as 
a  warrant  in  Justice  of  the  Peace  Courts  as  in  others  and  the  justice  of 
the  peace,  as  issuing  magistrate,  is  entitled  to  the  same  fees  for  issuance 
of  the  warrants  as  for  any  other  arrest  warrants. 
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21  June  1961 

Criminal  Procedure;  Motor  Vehicles;  Warrants;  Citations; 
Uniform  Traffic  Ticket;  Use  of  Uniform  Traffic  Ticket 

NOT  compulsory  BUT  TICKET  VALID  WHEN  USED  AS  WARRANT 

Use  of  the  Uniform  Traffic  Ticket  by  local  law  enforcement  officials 
either  as  a  citation  or  as  a  warrant  is  not  compulsory.  However,  if  the 
same  is  used  either  as  a  citation  or  as  a  warrant,  or  both,  the  same 
would  be  valid  and  enforceable  when  properly  completed  and  executed. 

16  October  1961 

CRIMINAL    PROCEDURE;    MUNICIPAL    POLICE;    POWER   OF   ARREST 
BEYOND    CORPORATE    LIMITS 

Policemen  of  municipal  corporations  have  no  jurisdiction  to  appre- 
hend offenders  beyond  the  corporate  limits  in  the  absence  of  special  legis- 
lation conferring  such  jurisdiction.  Special  legislation  conferring  additional 
territorial  jurisdiction  upon  municipal  law  enforcement  officers  is  not 
affected  by  the  fact  that  such  additional  territorial  jurisdiction  might 
extend  into  more  than  one  county  or  across  a  county  line. 

4  November  1960 

Criminal  Procedure;  Nol  Prosses  of  Felony  in 
Recorder's  Court 

A  warrant  charging  a  felony  returnable  before  a  Recorder's  Court 
cannot  be  nol  pressed  by  the  solicitor  of  the  Recorder's  Court. 

6  February  1961 

Criminal  Procedure;  Plea  in  Abatement;  Effect  of  Request 
and  Continuance;  Venue 

G.  S.  15-134  provides  "in  the  prosecution  of  all  offenses  it  shall  be 
deemed  and  taken  as  true  that  the  offense  was  committed  in  the  county 
in  which  by  the  indictment  it  is  alleged  to  have  taken  place,  unless  the 
defendant  shall  deny  the  same  by  plea  in  abatement,  the  truth  whereof 
shall  be  duly  verified  on  oath  or  otherwise  both  as  to  substance  and 
fact  .  .  .".  A  plea  in  abatement  will  not  be  entertained  after  an  appear- 
ance by  the  defendant  and  a  continuance  of  the  cause.  By  procuring  an 
order  of  continuance  the  defendant  waives  his  legal  right  to  insist  on  the 
allowance  on  a  plea  in  abatement.  STATE  v.  OLIVER,  186  N.  C.  329 
(1923). 

26  May  1961 

Criminal  Procedure;   Searches  and  Seizures;   Abandoned 
Property;  Disposition  by  Sheriff 

Article  2  of  Chapter  15  of  the  General  Statutes  sets  out  a  procedure 
whereby  the  sheriffs'  departments  and  police  departments  may  dispose  of 
abandoned  property. 
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11  July  1960 

Criminal  Procedure;  Search  and  Seizure;  Authority  of  Alcohol 

Tax  Unit  Officers  to  Originate  and  Make  Searches  and  Seizures 

UNDER  State  Laws;   Authority  of  Alcohol  Tax  Unit  Officers 

(Federal  Officers)  to  Arrest  under  a  State  Law  for 

Violation  of  the  Liquor  Laws  of  the  State 

Federal  officers,  such  as  ATU  officers,  do  not  have  any  authority  to 
originate,  execute  and  serve  state  search  warrants  issued  under  the 
authority  of  state  statutes  nor  to  make  arrests  thereunder;  in  a  prosecu- 
tion in  a  state  court  for  a  violation  of  the  liquor  laws  it  is  competent 
and  proper  for  the  state  court  to  admit  evidence  which  has  been  secured 
by  ATU  officers  by  reason  of  search  and  seizure  if  such  search  and  seizure 
and  the  evidence  discovered  thereunder  is  proper,  legal  and  valid  under  the 
Federal  laws  and  the  Fourth  Amendment. 

24  May  1962 

Criminal   Procedure;    Search   and   Seizure;    Search   Warrant: 

Failure  of  Justices  of  Peace  to  Sign  Warrant;  Hour  of 

Issuance;  Signing  Liquor  Search  Warrant  7mnc  pro  tunc; 

Name  of  Witnesses  Examined 

A  search  warrant  must  be  signed  by  the  issuing  person  at  the  time  of 
its  issuance  and  signing  of  the  warrant  nunc  pro  tunc,  after  execution 
of  the  warrant,  would  not  validate  the  warrant.  A  search  warrant  must 
conform  strictly  to  the  constitutional  and  statutory  provisions  for  its 
issuance  and  be  valid  at  the  time  of  execution.  The  general  appearance 
of  a  defendant's  counsel  for  the  purpose  of  requesting  a  continuance 
of  trial  does  not  constitute  a  waiver  of  any  defects  in  the  search  warrant. 
G.  S  15-26,  Amendment  of  1961,  does  not  require  the  issuing  officer 
to  indicate,  on  the  face  of  the  warrant,  the  names  of  "sources  of  infor- 
mation," but  does  require  the  name  or  names  of  "witnesses  examined" 
in  the  course  of  proceedings  for  obtaining  the  warrant.  The  mere  omission 
of  the  "hour  of  the  day  or  night"  from  the  face  of  the  warrant,  as  required 
by  G.  S.  15-26,  does  not  render  illegal  an  otherwise  valid  warrant  since 
this  requirement  appears  to  be  directory  and  not  mandatory.  Whether  a 
provision  of  a  statute  is  directory  or  mandatory  depends  more  upon  the 
purpose  of  the  statute  than  the  language  used. 

27  February  1961 

Criminal  Procedure;  Searches  and  Seizures;  Search  Warrants; 

Liquor   Search   Warrants;   Discovery   of   Barbiturates; 

Use  in  Evidence 

When  an  officer  makes  a  search  for  liquor  pursuant  to  a  valid  liquor 
search  warrant  and  does  not  discover  liquor  but  does  discover  illegally 
possessed  barbiturates,  such  barbiturates  may  be  seized  and  may  lawfully 
be  offered  in  evidence  inasmuch  as  the  search  disclosing  the  illegally  pos- 
sessed barbiturates  was  a  lawful  search. 
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27  December  1961 

Criminal  Procedure;  Searches  and  Seizures;  Search  Warrants; 
Liquor  Search  Warrants;  Hour  of  Issuance;   1961  Amendments 

The  1961  amendment  to  the  search  warrant  law,  requiring  notation 
of  hour  and  date  of  issuance,  does  not  apply  to  liquor  search  warrants. 

26  March  1962 

Criminal   Procedure;    Sheriffs;    Deputy    Sheriffs; 
Unincorporated  Communities 

Only  three  courses,  in  general,  are  available  whereby  additional  law 
enforcement  protection  may  be  provided  for  an  unincorporated  community: 
(1)  Have  the  sheriff  assign  a  deputy  sheriff  to  the  area  in  question, 
if  the  same  is  feasible  from  the  sheriff's  point  of  view;  (2)  Incorporate 
and  set  up  a  town  police  force;  (3)  Secure  some  special  legislation  by  the 
General  Assembly  to  accomplish  the  purpose. 

7  November  1960 

Criminal  Procedure;  Venue;  Proper  Venue  in  Worthless 

Check  Cases 

The  proper  venue  for  trial  of  a  worthless  check  charge  is  the  county 
in  which  the  worthless  check  is  first  drawn,  made,  uttered,  issued  and 
delivered,  or  in  any  other  county  in  which  the  same  is  thereafter  at- 
tempted to  be  negotiated.  Therefore,  when  a  worthless  check  is  drawn  in 
one  county,  transmitted  through  the  mails  to  another  county,  and  there 
attempted  to  be  negotiated,  proper  venue  would  be  in  either  the  county 
in  which  the  check  was  drawn  and  placed  in  the  mails  and  thus  put  sub- 
stantially into  the  stream  of  commerce,  or  in  the  county  in  which  the 
worthless  check  was  received  and  attempted  to  be  negotiated,  such  receipt 
and  negotiation  being  an  extension  of  the  action  commenced  in  the  first 
county. 

15  March  1962 

Criminal  Procedure;  Void  Trial;  No  Jurisdiction; 
Jeopardy  Does  Not  Attach 

Trial  and  conviction  of  a  person  of  an  offense  over  which  the  trial  court 
does  not  have  jurisdiction  is  void  and  such  trial  will  not  constitute  former 
jeopardy  so  as  to  bar  a  trial  later  in  a  court  which  does  have  jurisdiction 
of  the  person  and  of  the  offense. 

10  November  1961 

Criminal   Procedure;    Warrants;   Amendment   after 
Preliminary  Hearing 

While  warrants  may  be  amended  to  more  accurately  describe  the  of- 
fense with  which  the  defendant  is  charged,  they  may  not  be  amended  to 
charge  a  different  offense.  G.  S.  14-31.  G.  S.  14-38. 
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6  November  1961 

Criminal  Procedure;  Warrants;  Issuance;  Deputy  Clerks 

A  deputy  or  assistant  clerk  of  court  may  issue  warrants  only  where 
they  are  specifically  authorized  by  statute  as  they  do  not  have  general 
authority  to  issue  warrants  G.  S.  15-18. 

7  April  1961 

Criminal  Procedure;  Witness  Fees;  Expert  Testimony  by 
State  Psychiatrist 

The  payment  to  the  superintendent  of  a  State  hospital  of  an  expert 
witness  fee  for  testifying  in  a  criminal  proceeding  is  proper.  The  fee, 
if  the  employee  is  on  official  business,  should  be  turned  in  to  the  employing 
State  agency. 

f  ,i  DIVORCE 

1  June  1961 

Divorce;  Marriage  Laws;  No  Waiting  Period  After  Final  Decree 

of  Divorce 

In  those  cases  where  there  has  been  a  final  decree  of  divorce  granted 
in  a  divorce  proceedings  properly  and  legally  obtained  in  this  or  a  foreign 
state,  either  party  to  the  proceedings  may  immediately  marry  in  North 
Carolina. 


DOGS 

18  July  1961 
DoGS;  Dog  Wardens;  Duties  and  Authority;  Warrants;  Notice 

G.  S.  106-371  provides  that  the  sheriff  is  the  only  officer  empowered 
and  authorized  to  give  official  notice  to  a  dog  owner  to  comply  with  the 
dog  vaccination  law. 

G.  S.  67-31(1)  gives  the  dog  warden  the  power  of  arrest  and  the 
responsibility  for  the  enforcement  of  all  laws  pertaining  to  the  owner- 
ship and  control  of  dogs,  including  the  authority  to  serve  warrants  charg- 
ing failure  to  comply  with  the  laws  pertaining  to  ownership,  custody  and 
control  of  dogs. 

Unless  notice  is  served  on  the  dog  owner  by  the  sheriff  or  his  deputies, 
a  subsequent  warrant  and  prosecution  of  such  person  would  be  ineffectual. 
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27  July  1960 

Dogs;  Impounding  Dogs  for  Observation;  County  Liability  for 
Expense  of  Confinement 

Dogs  suspected  of  rabies  may  be  impounded  under  G.  S.  106  to  determine 
if  they  are  rabid.  Expenses  for  such  impoundment  are  to  be  borne  by  the 
owner.  Impounded  dogs,  under  Chapter  67,  if  not  redeemed  or  reclaimed, 
may  be  destroyed  in  a  humane  manner. 

20  February  1961 

Dogs;  Personal  Property 

For  purposes  of  prohibition  against  wilful  injury  to  personal  property, 
a  dog  is  within  the  meaning  of  "personal  property". 


DOUBLE  OFFICE   HOLDING 

-  9  October  1961 

Double   Office   Holding;   Chief   of   Police   and   Deputy 
Sheriff  and  ABC  Officer 

The  office  of  chief  of  police  of  a  municipality,  the  office  of  deputy 
sheriff  of  a  county  and  the  office  of  ABC  officer  in  a  city  are  all  public 
offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution 
of  North  Carolina,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  any  combination  of  these  offices  at  the  same  time. 

9  October  1961 

Double  Office  Holding;  Chief  of  Police  and  School 

Committeeman;  Substitute  Mail  Carrier  and 

School  Committeeman 

The  office  of  chief  of  police  of  a  town,  the  office  of  substitute  mail 
carrier,  and  the  office  of  school  committeeman  are  all  public  offices  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution  of  North 
Carolina,  which  prohibits  double  office  holding,  and  one  person  may  not 
hold  any  combination  of  these  offices  at  the  same  time. 

3  April  1962 

Double  Office  Holding;   City  Superintendent  of  Schools  and 
Membership  on  Selective  Service  Board 

The  office  of  city  superintendent  of  schools  is  a  public  office  within  the 
scope  of  Article  XIV,  Section  7  of  the  State  Constitution  which  prohibits 
double  office  holding.  Membership  on  a  selective  .  service  board,  is  exempt 
from  Article  XIV,   Section   7   of  the   State  Constitution. 
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12  July  1961 

Double  Office  Holding;  County  Attorney  and  Member  of  a 
Board  of  College  Trustees 

A  person  may  hold  the  position  of  county  attorney  and  the  office  of 
member  of  the  board  of  college  trustees  without  violating  Article  XIV, 
Section  7,  of  the  North  Carolina  Constitution,  which  prohibits  double 
office  holding. 

30  May  1962 

Double  Office  Holding;  County  Board  of  Health;  County 
Board  of  Commissioners 

A  person  may  not  serve  both  as  a  member  of  a  county  board  of  health 
and  a  county  board  of  commissioners  except  that  the  chairman  of  the 
county  board  of  commissioners  is  authorized  to  serve  ex  officio  on  the 
county  board  of  health. 

12  September  1961 

Double  Office  Holding;   County  Commissioner  and   County 
Board  of  Public  Welfare 

Membership  on  county  board  of  commissioners  and  county  board  of 
welfare  are  both  public  offices.  However,  Article  XIV,  Section  7,  exempts 
commissioners  of  public  charities  from  the  provisions  of  double  office  hold- 
ing, and  members  of  county  boards  of  welfare  are  commissioners  of 
public  charities. 

19  December  1960 

tt         Double   Office   Holding;    County   Commissioner; 
Rural  Mail  Carrier 

The  office  of  county  commissioner  and  that  of  rural  mail  carrier  are 
both  considered  public  offices  within  the  meaning  of  Article  XIV,  Section 
7,  of  the  Constitution,  which  prohibits  double  office  holding,  and  one 
person  may  not  hold  both  these  offices  at  the  same  time. 

18  July  1960 

Double  Office  Holding;   County  Veterans  Advisor; 
Clerk  in  ABC  Store 

The  positions  of  county  veterans  advisor  and  clerk  in  an  ABC  store  are 
not  considered  public  offices  within  the  meaning  of  Article  XIV,  Section 
7,  of  the  Constitution,  which  prohibits   double  office   holding. 
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3  August  1960 

Double  Office  Holding;  Deputy  Sheriff  and  Township  Constable 

The  office  of  township  constable  and  that  of  deputy  sheriff  are  both 
considered  public  offices  within  the  meaning  of  Article  XIV,  Section  7, 
of  the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  both  these  offices  at  the  same  time. 

18  May  1961 

Double  Office  Holding;  Employee  of  Local  Board  of 
Health;  Sanitarian 

The  position  of  sanitarian  is  not  a  public  office  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution  prohibiting  double  office  holding. 

9  August  1960 

Double  Office  Holding;  Independent  Contractor  Handling 
U.  S.  Mail;  Mayor 

An  independent  contractor  of  the  United  States  Postal  Department,  who 
obtains  his  contract  on  a  low-bid  basis  and  in  no  respect  is  a  postal  em- 
ployee and  is  not  entitled  to  any  benefits  as  a  United  States  postal  em- 
ployee, is  not  holding  two  public  offices  when  he  accepts  the  office  of  mayor 
of  a  municipality. 

1  June  1962 

Double  Office  Holding;  Justice  of  the  Peace 

Although  there  is  a  constitutional  provision  prohibiting  double  office 
holding  in  general,  a  specific  exception  is  made  in  the  case  of  a  justice 
of  the  peace. 

31  October  1960 

Double  Office  Holding;  Local  Director  of  Civil  Defense; 
Member  of  Municipal  Zoning  Commission 

Membership  on  a  municipal  zoning  commission  is  not  considered  a  public 
office  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding. 

^  12  July  1961 

Double  Office  Holding;  Mayor  and  Purchasing  Agent  for 
County  School  System 

A  person  may  hold  the  office  of  mayor  of  a  municipality  at  the  same 
time  he  is  employed  as  purchasing  agent  for  a  county  school  system  and 
not  violate  Article  XIV,  Section  7,  of  the  North  Carolina  Constitution, 
which  prohibits  double  office  holding. 
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3  January  1962 

Double  Office  Holding;  Membership  on  Local  Government 

Commission  and  Mayor  of  Town;  Effect  of  Accepting 

Second  Office 

Where  a  person  holds  a  public  office,  to-\vit:  membership  on  the  Local 
Government  Commission,  and  accepts  and  qualifies  for  a  second  public 
office,  to-wit:  Mayor  of  a  town,  such  act  operates  ipso  facto  to  vacate 
the  first  office.  See  BARNHILL  v.  THOMPSON,  122  N.  C.  493. 

By  instantly  vacating  his  office  on  the  Local  Government  Commission 
by  accepting  and  qualifying  for  the  second  public  office,  a  person  there- 
after cannot  act  as  either  a  de  jure  or  a  de  facto  officer  in  performing  the 
functions  of  the  first  office,  to-wit:  membership  on  the  Local  Government 
Commission.   See  ATKINS  v.   FORTNER,   236   N.   C.   264. 


18  June  1962 

Double   Office  Holding;   Member,  Board   of  Trustees  of 

Community  College  and  Member  of  State 

Board  of  Education 

Article  XIV,  Section  7  of  the  State  Constitution,  relating  to  double 
office  holding,  does  not  prohibit  one  person  from  holding,  at  the  same 
time,  membership  on  the  State  Board  of  Higher  Education  and  on  the 
Board  of  Trustees  of  a  Community  College.  Both  offices  are  exempt  from 
the  provisions  of  Article  XIV,  Section  7  of  the  Constitution. 

9  November  1960 

Double  Office  Holding;  Member  of  Board  of  Trustees  of 
State  Teachers  College;  Member  of  Board  of  Trustees 
.     OF  A  Community  College 

Even  though  a  member  of  a  board  of  trustees  of  a  State  educational 
institution  is  a  public  officer,  such  office  is  exempt  from  the  prohibition 
against  double  office  holding  contained  in  Article  XIV,  Section  7,  of  the 
Constitution,  as  a  commissioner  of  a  public  charity,  and  one  person  may 
hold  this  office  and  at  the  same  time  hold  another  public  office. 

20  March  1961 

Double   Office  Holding;   Member  of  College   Community 
Planning  Board  and  Member  of  State  Board  of  Opticians 

Membership  on  the  College  Community  Planning  Board,  created  by 
Chapter  1455  of  the  Session  Laws  of  1957,  is  not  considered  public  office 
holding  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding,  and  one  person  may  serve  as  a 
member  of  this  Board  and  at  the  same  time  hold  another  public  office. 
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26  October  1960 

Double  Office  Holding;  Member  of  General  Assembly; 
County  Attorney 

The  position  of  county  attorney  is  not  considered  a  public  office  within 
the  meaning  of  Article  XIV,  Section  7,  which  prohibits  double  office  holding. 

8  August  1961 

Double  Office  Holding;  Member  of  General  Assembly  and 
Member  of  the  Health  Insurance  Advisory  Board 

Membership  on  the  Health  Insurance  Advisory  Board  is  a  public  office 
and  a  person  may  not  hold  the  office  of  member  of  the  General  Assembly 
and  the  office  of  member  on  the  Health  Insurance  Advisory  Board  at  the 
same  time. 


7  November  1961 

Double  Office  Holding;  Member  of  General  Assembly  and 
Member  of  the  Medical  Care  Commission 

A  person  may  not  hold  the  office  of  member  of  the  General  Assembly 
and  member  on  the  North  Carolina  Medical  Care  Commission  at  the  same 
time.  Article  XIV,  Section  7,  of  the  North  Carolina  Constitution. 

23  June  1961 

Double  Office  Holding;  Member  of  Housing  Authority; 
County    Superintendent  of  Schools 

The  office  of  county  superintendent  of  schools  and  that  of  membership 
on  a  housing  authority  are  both  considered  public  offices  within  the  mean- 
ing of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding,  and  one  person  may  not  hold  both  these  offices  at  the  same 
time. 

28  March  1961 

Double  Office  Holding;   Member  of  Local  School  Board  and 

U.  S.  Postmaster 

The  office  of  U.  S.  postmaster  and  that  of  membership  on  a  local 
school  board  are  both  considered  public  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  not  hold  both  these  offices  at  the  same  time. 
To  do  so  would  subject  one  to  rather  severe  penalties  set  forth  in  the 
statute   as  well   as  removal  from  the  office  first  accepted. 
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9  April  1962 

Double  Office  Holding;   Member  of  Town  Board; 
Justice  of  the  Peace 

Inasmuch  as  the  office  of  justice  of  the  peace  is  exempt  from  the  pro- 
hibition against  double  office  holding  contained  in  Article  XIV,  Section  7, 
of  the  Constitution,  a  justice  of  the  peace  may  lawfully  serve  as  a  member 
of  a  town  governing  body. 

19  June  1961 

Double  Office  Holding;  Member  of  Urban  Redevelopment 
Commission  and  Housing  Authority 

The  same  individuals  could  not  serve  as  members  of  an  urban  redevel- 
opment commission  and  a  housing  authority  since  both  are  considered  to  be 
public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  North 
Carolina  Constitution. 

8  August  1961 

Double  Office  Holding;  Member  of  Zoning  Board  of  Adjustment 
AND  Town  Planning  Board 

A  member  of  a  town  planning  board  does  not  hold  a  public  office. 

28  June  1962 

Double  Office  Holding;  Registrar  of  Precinct  and  Employment 
by  Selective  Service  Board 

The  prohibition  in  G.  S.  163-15  against  a  person  holding  an  office  or 
place  of  trust  or  profit  acting  as  an  election  official  is  inapplicable  to 
employees  of  a  local  Selective  Service  Board  who  are  not  officers  but 
merely  salaried  employees. 

4  November  1960 

Double  Office  Holding;  Termination  of  First  Office 

When  the  mayor  of  a  town  is  elected  county  commissioner,  the  office 
of  mayor  terminates  upon  the  taking  of  the  oath  of  office  as  county 
commissioner  or  in  some  other  manner  qualifying  de  facto  as  county  com- 
missioner. 

^  12  July  1961 

Double  Office  Holding;  Township  Constable  and 
Night  Policeman 

A  township  constable  and  night  policeman  are  both  public  offices 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  North  Carolina 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may 
not  hold  both  offices  at  the  same  time. 
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12  September  1961 

Double  Office  Holding;  Town  Aldermen  and  Deputy  Sheriff 

Town  aldermen  and  deputy  sheriff  are  public  offices  within  meaning 
of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding.  The  acceptance  of  the  second  office  by  one,  ipso  facto,  va- 
cates the  first.  BARNHILL  v.  THOMPSON,  122  N.  C.  493. 

16  January  1961 

Double  Office  Holding;  Town  Commissioner  and  Member  of 
Local  School  District  Board 

The  office  of  membership  on  a  town  board  and  that  of  membership  on 
a  local  school  board  are  both  considered  public  offices  within  the  meaning 
of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
office  holding,  and  one  person  may  not  hold  these  offices  at  the  same  time. 

30  June  1961 

Double  Office  Holding;  Town  Commissioner  and  Secretary- 
Treasurer  OF  Volunteer  Fire  Department 

A  person  may  be  town  commissioner  and  also  secretary-treasurer  of 
a  vokmteer  fire  department  without  violating  the  Constitutional  provisions 
against  double  office  holding. 

20  March  1961 

Double  Office  Holding;  Town  Manager  and  Member  of 
Local  School  Board 

The  office  of  town  manager  and  that  of  membership  on  a  local  school 
board  are  both  considered  public  offices  within  the  meaning  of  Article  XIV, 
Section  7,  of  the  Constitution,  which  prohibits  double  office  holding,  and 
one  person  may  not  hold  both  these  offices  at  the  same  time. 

12  July  1961 

Double  Office  Holding;  Tovv^n  Manager  and  Town  Clerk 

A  person  may  not  hold  the  office  of  town  manager  and  also  the  office 
of  town  clerk  at  the  same  time,  as  this  would  be  double  office  holding 
and  prohibited  by  Article  XIV,  Section  7,  of  the  Constitution  of  North 
Carolina.  _:=. 

21  March  1961 

Double  Office  Holding;  Town  Officials;  Ex  Officio  Duties 

A  town  official  may  not  hold  two  public  offices  in  violation  of  Article 
XIV,  Section  7,  of  the  State  Constitution.  However,  the  General  Assembly 
has  authority  to  impose  upon  an  official  the  performance  of  additional 
duties. 
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EDUCATION 

22  May  1962 

Education;   City  Furnishing  Funds  to   Pay  Teacher  under 

Jurisdiction  of  County  Unit;   Authority  of  County 

Commissioners   to   Appropriate    Funds   to 

Pay  Music  Teacher 

A  municipality  has  no  legal  authority  to  appropriate  or  give  away 
public  funds  for  the  use  of  a  public  school  which  is  under  the  jurisdiction 
of  a  county  administrative  unit;  the  board  of  county  commissioners,  if 
funds  are  available,  can  appropriate  funds  to  be  budgeted  by  the  school 
authorities  to  pay  a  music  teacher;  the  General  Assembly  could  authorize, 
by  a  local  act,  the  use  of  such  funds  on  the  part  of  a  municipality. 

21  August  1961 

Education;  Community  Colleges;  Agencies  of  the  State  for  the 
Purpose  of  Purchasing  Supplies  and  Eqiupment 

Community  Colleges  are  exempt  from  the  provisions  of  the  Personnel 
Act,  Such  colleges  must  purchase  their  supplies,  materials  and  equip- 
ment through  the  Division  of  Purchase  and  Contract  of  the  Department 
of  Administration.  Such  colleges  are  also  within  the  purview  of  the 
Public  Building  Contracts  Act. 

1  December  1961 

Education;  Community  Colleges;  Change  of  Name  or  Designation 
OF  One  Unit  of  Community  College  System 

Where  a  community  college  operates  on  the  basis  of  two  units,  each  of 
which  unit  has  been  given  a  definite  descriptive  name,  the  board  of  trus- 
tees of  the  community  college  has  the  authority  by  appropriate  resolution 
to  change  the  descriptive  name  of  any  one  unit. 

5  May  1961 

Education;  County  Board  of  Education;  School  Committees; 

Appointments 

Under  G.  S.  115-70,  the  County  Board  of  Education  may  not  appoint 
more  than  five  members  to  the  district  school  committee  where  there  is  no 
local  Act  to  the  contrary. 

26  April  1962 

Education;  County  Board  of  Education;  Vacancy  in  Office  of 
Member  of  Board  of  Education 

When  a  vacancy  occurs  in  the  membership  of  a  county  board  of  edu- 
cation the  resulting  unexpired  term  is   divided  into  two   parts:    the   ap- 
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pointment  to  fill  the  first  part  of  the  unexpired  term  is  in  the  county 
executive  committee  of  the  political  party  of  the  former  member,  who 
caused  the  vacancy,  for  a  period  of  30-days  next  succeeding  the  vacancy; 
if  the  county  executive  committee  does  not  act  within  this  period  of  time 
the  State  Board  of  Eduation  fills  the  first  half  or  part,  of  the  vacancy; 
the  power  to  fill  the  last  half  of  the  unexpired  term  belongs  to  the  General 
Assembly;  if  the  appointee  to  the  first  part  of  the  unexpired  term  desires 
to  be  recommended  to  the  General  Assembly  he  should  enter  the  Primary 
and  seek  such  recommendations. 

29  September  1961 

Education;   Expense   Grants;   Eligibility  of  Applicant;    Non- 

sectarian  school;   standard  application  forms  prescribed 

BY  State  Board  of  Education 

County  and  city  boards  of  education  to  which  applications  are  made 
for  education  expense  grants  should  make  detailed  findings  as  to  the 
residence  of  a  child,  that  the  child  is  assigned  to  a  school  attended  by 
a  child  of  another  race  and  the  primary  findings  should  be  made  upon 
which  the  ultimate  finding  that  it  is  not  reasonable  and  practicable  to 
reassign  the  child  to  another  school  is  based;  certified  copy  of  all  such 
findings  should  be  filed  with  the  N.  C.  Board  of  Education  before  expense 
grants  are  paid  out,  and  the  State  Board  of  Education  should  compile  an 
approved  list  of  nonsectarian  schools. 

30  May  1962 

Education;  Member  of  City  School  Board  and  Manager  of 

Dairy;  Director  of  Public  Trust  Contracting  for  His 

Own  Benefit 

A  city  board  of  education  cannot  enter  into  a  contract  to  furnish  milk 
and  dairy  supplies  to  public  school  cafeterias  if  a  member  of  the  board 
is  also  an  executive  officer  and  stockholder  of  the  dairy  corporation;  if  the 
manager  of  the  dairy  is  merely  a  paid  employee  and  is  also  a  member 
of  the  city  school  board,  then  such  contract  would  not  be  prohibited  by 
law;  a  city  school  board  cannot  employ  a  school  principal  except  upon  the 
recommendation  of  the  city  superintendent  of  schools. 

12  June  1962 

Education;  Mentally  Retarded  Children;  Educable  Mentally 

Handicapped  Children;  Appropriation  of  Tax  Funds  for 

Such  Programs 

Local  boards  of  education  can  levy  taxes  for  current  expense  and 
capital  outlay  to  establish  programs  for  mentally  retarded  children  and 
educable  mentally  handicapped  children;  when  such  levies  are  made  they 
are  for  the  purpose  of  financing  regular  budgetary  objectives  and  are  not 
supplementary  taxes. 
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1  November  1961 

Education;  North  Carolina  Board  of  Higher  Education; 
Institutions  of  Higher  Education;  Tuition  Fees  of  Eesident 
and  Nonresident  Students;  Residence  of  Military  Personnel 
Stationed  in  North  Carolina;  Tuition  Fees  of  Children  of 
Military  Personnel  Stationed  in  North  Carolina 

Under  the  present  laws  and  administrative  rulings  of  this  State  non- 
resident students  of  institutions  of  higher  education  are  charged  greater 
or  higher  tuition  fees  than  those  charged  resident  students;  the  question 
of  residence  is  largely  a  matter  of  intent,  and  the  same  rules  of  deter- 
mining residence  are  to  be  used  in  the  case  of  military  personnel  sta- 
tioned in  North  Carolina  as  would  be  used  in  determining  residence  of 
civilians  who  come  into  North  Carolina. 

20  December  1961 

Education;  Schools;  Acquisition  of  School  Sites;  Commissioner 

or  Person  Exercising  a  Public  Trust  Trading  with  Himself; 

Member  of  Local  School  Committee  Owning 

Site  to  be  Acquired 

It  is  not  a  violation  of  the  statutes  prohibiting  a  commissioner  of  a 
public  trust  from  contracting  or  dealing  with  himself  for  a  county  school 
board  to  acquire  and  purchase  a  school  site  or  necessary  land  for  school 
buildings  from  an  individual  who  is  the  owner  and  also  a  member  of  the 
local  school  committee. 

15  September  1960 

Education;   Schools;  Administrative  Unit  Enlargement 

Article  14,  Chapter  115  of  the  General  Statutes  provides  for  the  en- 
larging of  city  administrative  units  and  under  the  provisions  of  G.  S.  115- 
120  petitions  to  enlarge  a  city  unit  are  subject  to  approval  by  both  the 
city  and  county  boards  of  education. 

\  7  September  1960 

Education;  Schools;  Administrative  Units;  Insurance  Required 

A  hazard  insurance  policy  containing  a  $5,000.00  deductible  clause 
does  not  meet  the  requirements  of  G.  S.  115-133.1. 

21  November  1961 

education;  schools;  assignment  of  pupils;  assignment  of  pupils 

Residing  in  One  Administrative  Unit  to  a  School  or  Schools  in 

Another   Administrative    Unit;    Priority    of    Assignments 

Before  accepting  pupils  residing  outside  of  an  administrative  unit  a 
county  or  city  board  of  education  should  furnish  public  school  advantages 
to  the  children  residing  within  its  unit.  The  transfer  of  pupils  from  one 
administrative  unit  to  another  is  entirely  a  matter  of  written  agreement 
between  the  boards  of  education  involved. 
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20  November  1961 

Education;  Schools;  Assignment  of  Pupils;  Unlawful  Attend- 
ance OF  Pupils  in  Schools  of  Administrative  Unit  Other 

THAN    THAT    OF    RESIDENCE 

Children  must  attend  the  public  schools  to  which  they  have  been 
assigned  by  the  appropriate  board  of  education  in  whose  territory  their 
parents  reside;  the  children  subject  to  the  jurisdiction  of  one  board  of 
education  have  no  right  to  attend  the  schools  operated  by  another  board 
of  education  unless  the  two  boards  agree  in  writing  as  to  such  transfer 
or  assignment  as  provided  by  statute. 

29  November  1960 

Education;  Schools;  Attendance  Officers 

Under  G.  S.  115-168  it  is  the  Board  of  Education  which  employs  the 
attendance  officer  and  not  the   Board   of   County   Commissioners. 

,  ,    ,  1  July  1960 

Education;  Schools;  Bond  Districts 
Under  G.  S.  115-116  (f)   there  is  no  authority  for  a  bond  district. 

''"  8  May  1962 

Education;  Schools;  Bonds;  Issuance  of  Bonds  for  School 

Buildings  and  Equipment;   Election  on  Bond  Issue; 

Time  of  Holding  Election 

School  bonds  for  buildings  and  equipment  are  issued  under  the  County 
Finance  Act  and  an  election  on  svich  bonds  may  be  called  in  the  form  of 
a  special  election  or  the  bonds  may  be  voted  upon  at  any  election  to  be 
held  for  county  officers  next  succeeding  the  passage  of  the  bond  order.  If 
a  special  election  is  called,  it  cannot  be  held  within  one  month  before 
or  after  a  regular  election  for  county  officers.  Such  elections  are  in  all 
respects   conducted  by  the  board   of  county  commissioners. 

23  May  1962 

Education;    Schools;    Bond   Proceeds;    Application  of  Interest 
and  Unexpended  Balance 

Unexpended  balances  derived  from  the  proceeds  of  the  sale  of  school 
bonds  must  be  applied  to  the  payment  of  the  principal  and  interest  of  the 
outstanding  bonds. 
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10  October  1961 

Education;  Schools;  Bond  of  School  Treasurer;  Blanket  Bond 
FOR  Employees  Handling  Special  Funds  for  Individual  Schools 

The  regular  school  treasurer  for  a  board  of  education  is  required  to 
give  a  fidelity  bond  for  handling  regular  school  funds;  treasurers  of  the 
individual  schools  who  handle  special  funds  may  be  covered  under  a 
blanket  bond. 

'     21  December  1961 

Education;  Schools;  Capital  Outlay  Funds  and  Bond 
Funds;  Mode  of  Investment; 

Where  a  school  administrative  unit  has  on  hand  proceeds  from  bond 
funds  which  will  not  be  expended  for  some  time,  these  funds  may  be 
invested  under  the  Local  Government  Act  according  to  G.  S.  159-49.1  and 
G.  S.  159-49.2;  regular  capital  outlay  funds  derived  from  tax  levies  when 
same  are  not  needed  for  immediate  construction  may  be  invested  under 
the  Capital  Reserve  Act  according  to  G.   S.  115-80.3. 

12  December  1960 

Education;  Schools;   Certification  of  School  Bus  Drivers; 

School  Buses  Operated  by  State  and  County  Supported 

School  for  Exceptional  Children 

Station  wagons  used  by  a  school  for  exceptional  children  to  pick 
up  and  deliver  students  to  and  from  school  daily  are  school  buses  within 
the  meaning  of  G.  S.  20-218  and  the  operators  thereof  are  required  to 
hold  a  school  bus  driver's  certificate  from  the  Department  of  Motor 
Vehicles  in  order  to  lawfully  operate  the  same  upon  the  highways. 

17  October  1960 

Education;    Schools;    Child   Beginning   School   on   Military 
Reservation  and  Transferring  to  N.  C.  Public  School 

Under  the  provisions  of  G.  S.  115-162  a  child  properly  enrolled  in  a 
school  on  a  military  reservation  in  North  Carolina  and  whose  birthday 
is  December  6  would  be  entitled  to  be  enrolled  in  the  public  schools  of 
North  Carolina  when  the  child's  residence,  during  its  first  year  in  school, 
was  transferred  from  the  military  reservation  into  that  of  an  administra- 
tive unit.  .    .  . 

27  September  1960 

Education;   Schools;   City  Administrative   Units; 
Elections;  Voters 

Under  the  provisions  of  Article  14,  Chapter  163  only  the  involved 
area  would  vote  in  an  election  to  determine  whether  or  not  the  said  area 
should  be  attached  to  a  city  administrative  unit.  JORDAN  v.  COMMIS- 
SIONERS, 245  N.  C.  290. 
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9  January  1961 

Education;  Schools;  City  Administrative  Unit;  Venue  of  Action 
Against  City  Administrative  Unit 

Under  G.  S.  115-27  boards  of  education  are  bodies  corporate  and  act 
through  their  public  officers  and  agents;  the  venue  of  an  action  against  a 
city  administrative  unit  where  the  title  to  real  estate  is  not  involved 
would  be  governed  by  G.  S.  1-77  and  should,  therefore,  be  brought  in  the 
county  in  which  the  city  administrative  unit  operates  and  performs  its 
duties. 

16  January  1961 

Education;   Schools;   County  and  City  Administrative  Units; 
Coverage    Under    Workmen's    Compensation    Act 

County  and  city  administrative  units  are  required  to  comply  with  the 
Workmen's  Compensation  Act  for  the  coverage  of  employees  paid  from 
local  or  special  funds  of  such  units,  including  lunchroom  employees. 

5  July  1960 

Education;  Schools;  Current  Expense  Fund  for  Industrial 
Education  Center 

Under  provisions  of  G.  S.  115-86  current  expense  funds  provided  by 
the  county  to  an  industrial  education  center  are  allowed  on  the  basis 
of  a  budget  approved  by  the  county  board  of  commissioners, 

23  January  1961 

Education;  Schools;  District  Lines  Bisecting  Property  Owned 
BY  AN  Individual;  Property  Both  Within  and  Without  School 
District;    Special    School    Tax;    Attendance    and    Enrollment 

OF  Pupils 

Where  an  individual  owns  property  both  within  and  without  the 
boundaries  of  a  city  administrative  unit  he  should  pay  the  supplemental 
school  tax  on  that  portion  of  his  land  that  lies  within  the  boundaries 
of  the  city  administrative  unit  regardless  of  where  he  lists  his  taxes; 
attendance  of  pupils  in  the  public  schools  is  determined  by  attendance 
areas  and  the  districts  where  the  parents  or  persons  in  loco  parentis 
reside,  and  such  attendance  is  not  determined  necessarily  by  the  payment 
of  a  supplemental  school  tax;  county  and  city  administrative  units  may 
assign  pupils  and  permit  their  attendance  in  schools  located  in  another 
administrative  unit  other  than  where  the  parents  reside  by  agreements  in 
writing  between  the  two  administrative  units  and  entered  upon  the  official 
records  of  the  boards  of  such  units. 
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20  November  1961 

Education;    Schools;   District   Referendum   on   Consolidation 

There  is  no  authority  of  law  to  conduct  a  referendum  to  determine  the 
views  of  the  residents  of  a  school  district  as  to  whether  or  not  they  favor 
consolidation  of  schools;  before  any  consolidation  is  made  the  school  law 
provides  for  ample  opportunity  for  the  expression  of  views  in  a  public 
hearing. 

7  February  1961 

Education;  Schools;  Eligibility  of  Children  Placed  in  Foster 

Homes  to  Attend  Public   Schools;   Attendance  Area  of   Such 

Children;  Residence  of  Parents 

A  child  validly  placed  in  a  foster  home  by  operation  of  law  is  under 
the  control  of  the  foster  parents  to  the  same  extent  as  that  exercised  by 
natural  parents  or  guardians  and  such  child  should  attend  the  public 
schools  in  the  attendance  area  where  his  foster  parents  reside. 

20  December  1961 

Education;  Schools;  Keeping  Pupil  after  School  Hours  as  Form 

OF  Punishment  Resulting  in  Denying  Pupil  Transportation 

to  His  Home  on  School  Bus 

Principals  and  teachers  in  the  reasonable  exercise  of  authority  to 
punish  pupils  for  misconduct  may  keep  pupils  in  after  school  hours  even 
though  this  form  of  punishment  prevents  the  pupil  from  riding  on  the  bus 
to  his  home;  the  test  of  reasonableness,  however,  would  require  that  a 
day's  notice  of  the  infliction  of  such  punishment  be  given  to  the  parents 
so  that  they  may  arrange  for  other  transportation  or  accommodations  for 
the  pupil. 

28  September  1961 

Education;  Schools;  Legal  Right  to  Attend  Public  Schools; 
Assignment  of  Pupils;  Adoption,  Guardian,  Persons  in  loco  paren- 
tis; Appointment  of  Guardian;  Appointment  of  Guardian  as  a 
Method  of  Attending  Public  School  of  One  Zone  Selection 
OR  Choice;  Jurisdiction  of  Clerk  of  Court 

A  guardian  may  not  be  appointed  for  a  child  for  the  mere  purpose  of 
giving  the  child  a  domicile  or  residence  other  than  the  parents'  for  the 
mere  purpose  of  going  to  a  selected  public  school,  and  an  adopted  child 
is  in  contemplation  of  law  the  child  of  adoptive  parents,  and  the  residence 
of  the  parents  determines  the  public  school  which  the  child  shall  attend 
unless  otherwise  assigned  under  the  Pupil  Placement  Act.  The  Clerk  of  the 
Superior  Court  has  jurisdiction  over  the  appointment  of  guardians,  and 
whether  or  not  a  guardian  shall  be  appointed  depends  upon  the  findings 
and  judgment  of  the  Clerk. 
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17  August  1960 
Education;  Schools;  Ownership  of  Property 

School  property  belongs  to  the  administrative  unit  and  not  to  the 
district  committee. 

24  November  1961 

Education;  Schools;  Regulations  Governing  Athletics  in  Public 
Schools;  Eligibility  to  Participate  in  Interscholastic  Ath- 
letics UPON  Transfer  of  Residence;  Pupil  Assignment  Act 

The  Pupil  Assignment  Law  does  not  automatically  nullify  the  resi- 
dence requirements  of  the  regulations  promulgated  by  the  State  Board  oi 
Education  as  to  high  school  athletes  who  transfer  or  are  assigned  to 
schools  outside  the  district  administered  by  another  administrative  unit. 
In  order  to  avoid  discrimination  the  residence  rules  should  be  applied 
with  the  right  of  the  student  to  satisfy  the  proper  officials  that  the  as- 
signment or  transfer  is  not  related  to  athletics  but  was  made  for  scholas- 
tic or  educational  reasons. 

14  May  1962 

Education;  Schools;  Rules  and  Regulations;  Suspension  of  Male 
Student  on  Charge  of  Being  Father  of  Illegitimate  Child 

Where  a  regulation  provides  that  if  a  boy  should  be  proved  guilty  of 
being  the  father  of  an  illegitimate  child  he  shall  be  suspended  from  school 
for  one  year,  and  the  boy  has  been  convicted  in  an  inferior  court  and 
has  appealed  to  the  Superior  Court,  the  presumption  of  innocence  pre- 
vails, and  the  boy  is   entitled  to   graduate  from  the   school. 

22  December  1960 

Education;  Schools;  Sale  of  Real  Property;  Procedure 

Under  provisions  of  G.  S  115-126,  it  is  not  necessary  that  a  commis- 
sioner be  appointed  to  sell  surplus  school  property  but  the  sale  is  ad- 
vertised and  otherwise  conducted  as  provided  by  statute  for  judicial  sales 
of  real  property. 

19  September  1960 
Education;  Schools;  Sale  of  Surplus  Property 

Under  the  provisions  of  G.  S.  115-126  a  board  of  education  may  not 
sell  at  private  sale  a  house  which  is  surplus  to  the  board's  needs  and 
which  is  located  upon  land  which  is  not  surplus  to  the  board's  needs 
except  under  circumstances  set  forth  in  G.  S.  115-126(3). 
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20  November  1961 

Education;    Schools;    School    Committeemen;    Employment    of 
Members  of  Their  Immediate  Families 

The  Public  School  Law  of  the  State  does  not  prohibit  members  of  a 
school  committee  from  employing  their  relatives  as  teachers  or  other 
employees  of  the  public  school  system. 

19  October  1961 

Education;   Schools;   State  Board  of  Education;  Loans  from 

Literary  Fund 

An  application  for  a  loan  from  the  State  Literary  Fund  under  the 
provisions  of  G.  S.  115-108.1  must  contain  sufficient  supporting  evidence 
to  warrant  the  State  Board  of  Education  in  finding  as  a  fact  that  it  is  not 
practicable  to  secure  such  a  loan  under  G.  S.  115-101,  and  also  to  enable 
the  State  Board  of  Education  to  find  as  a  fact  that  a  dire  emergency 
exists  which  requires  the  loan  to  be  made  under  G.  S.  115-108.1. 

21  September  1961 

Education;  Schools;  Superintendents,  Principals  and  Teachers; 
Members  of  the  National  Guard  or  Various  Eeserve  Units; 
Leave  of  Absence  for  Military  Service;  Re-employment  Rights 

There  is  no  specific  statutory  provision  which  guarantees  re-employ- 
ment of  superintendents,  principals  and  teachers  upon  return  from  active 
military  service;  county  and  city  boards  of  education  may  by  regulation 
provide  for  the  employment  of  temporary  or  interim  superintendents, 
principals  and  teachers  until  the  return  of  these  persons  from  military 
service  if  these  governing  bodies  so  desire. 

18  December  1961 

Education;  Schools;  Transportation;  Use  of  Tax  Funds  to 
Purchase  Activity  Bus 

A  county  board  of  education  has  no  legal  authority  to  use  special  levy 
tax  funds  of  a  district  for  the  purchase  of  an  activity  bus. 

7  August  1961 

Education;  Schools;  Vocational  Training;  Trade  and  Industrial 

Education;    Liability   of    School   Boards,    Officers   and 

Employees  for  Negligence 

Vocational  trainees  or  pupils  taking  training  under  the  vocational  sys- 
tem of  the  public  schools  cannot  maintain  tort  actions  for  injuries  against 
school  boards  or  school  superintendents.  Teachers  may  be  individually 
liable  in  certain  cases  for  their  own  negligence.  Where  such  training  is 
conducted  upon  the  premises  of  an  industry  and  a  trainee  or  pupil  is  in- 
jured the  management  of  the  industry  would  not  be  liable  for  negligence 
unless  willfully  inflicted. 
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8  August  1960 

Education;  Teachers'  Contracts 

G.  S.  115-72,  No  election  of  a  teacher  is  valid  until  the  same  is  ap- 
proved by  the  county  superintendent  and  the  county  board  of  education. 


ELECTIONS 


7  July  1960 


elections;   abc   elections;    beer   and   wine;    sufficiency  of 
Petitions  for  Elections  on  Sale  of  Wine  and  Beer 

In  beer  and  wine  elections,  as  well  as  in  ABC  elections,  the  require- 
ment of  the  statutes  with  respect  to  petitions  for  such  elections — that 
"15  per  cent  of  the  registered  voters  of  the  county  that  voted  for  Governor 
in  the  last  general  election" — refers  to  the  total  number  of  votes  cast  for 
Governor  in  the  last  general  election,  and  not  necessarily  the  identical 
persons  who  cast  votes  for  Governor  in  said  election.  See  WEAVER  v. 
MORGAN,  232  N.  C.  642. 


13  July  1960 

Elections;   ABC  Elections;   Sufficiency  of  Petition 

After  a  petition  for  an  ABC  election  has  been  received  by  a  county 
board  of  elections,  the  board  could  not  legally  allow  the  original  petition 
to  be  amended  and  thus  give  the  petitioners  additional  time  within  which 
to  secure  the  requisite  number  of  signers  to  authorize  the  election. 

14  September  1960 

Elections;  Absentee  Voting  in  General  Election 

G.  S,  163-77.1  provides  that  a  discharged  disabled  war  veteran  in  a 
government  hospital  is  entitled  to  register  by  mail  and  vote  by  absentee 
ballot  in   all   State-wide  primaries   and  elections. 

23  September  1960 

Elections;   Annexation   of   Contiguous   Property  to 
Municipal  Corporation 

In  the  annexation  of  contiguous  property  to  a  municipal  corporation 
under  G.  S.  160-445  et  seq.  it  is  not  necessary  to  have  a  referendum  unless 
the  same  is  required  as  therein  provided  or  the  governing  body  decides 
to  call  a  referendum  on  its  own  motion. 
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27  September  1960 

ELECTIONS;     CHANGING     PRECINCT     LINES;     REGISTRATION 

Under  the  provisions  of  G.  S.  163-22  and  G.  S.  163-23  if  the  county 
board  of  elections  alters  precinct  lines  and  does  not  order  a  new  regis- 
tration, the  registrars  transfer  the  names  of  the  registered  voters  affected 
by  the  change  of  precinct  lines. 

16  August  1961 

Elections;    Corrupt   Practices   Act;    Failure   of   Candidate   to 
Disclose  Names  of  Contributors 

The  failure  of  a  candidate  for  public  office  to  itemize  and  give  the 
names  of  contributors  to  his  campaign  w^ould  be  violative  of  G.  S.  163-194, 
and  such  candidate  would  be  guilty  of  a  misdemeanor  under  G.  S.  163- 
196(8). 

3  May  1962 

ELECTIONS;    DEPUTY    SHERIFFS    DISQUALIFIED 

Deputy  sheriffs  are  public  officers,  and  as  such  are  prohibited  from 
serving  as  election  officials.  G.  S.  163-15. 

22  July  1960 

ELECTIONS;  Domicile  of  Candidate 

The  exception  contained  in  G.  S.  163-25  (d)  concerning  the  situation 
"where  the  husband  and  wife  have  separated  and  live  apart"  refers  to  a 
physical  separation  and  not  to  a  formal  legal  separation. 

20  October  1960 

Elections;  Domicile;  College  Students 

A  student  attending  a  college  in  a  county  which  is  not  his  domicile 
and  such  student  not  having  established  a  domicile  in  the  county  in 
which  the  school  is  located,  he  is  not  entitled  to  register  and  vote  in  the 
county  in  which  the  college  is  located. 

28  June  1962 

Elections;  Double  Office  Holding;  Registrar  of  Precinct  and 
Employment  by  Selective  Service  Board 

The  prohibition  in  G.  S.  163-15  against  a  person  holding  an  office  or 
place  of  trust  or  profit  acting  as  an  election  official  is  inapplicable  to 
employees  of  a  local  Selective  Service  Board  who  are  not  officers  but 
merely  salaried  employees. 
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30  August  1960 

ELECTIONS;  Duty  of  Registrar  to  Pass  upon  Qualifications  of 

Persons    Previously    Registered    in    Counties    Having    Modern 

Loose-Leaf  and  Visible  Registration  Systems  and  with  a 

Full-Time  and  Permanent  Registration 

In  counties  having  a  modern  loose-leaf  and  visible  registration  system 
and  a  full  time  permanent  registration  under  G.  S.  163-43,  G.  S.  163-31 
and  G.  S.  163-31.2,  when  a  registered  voter  moves  from  one  precinct  to 
another,  he  is  required  by  G.  S.  163-29  to  file  an  affidavit  "setting  forth 
that  all  other  qualifications  to  register  and  vote  still  exist"  and  the  county 
board  of  elections  is  required  to  determine  if  such  facts  are  true  and 
if  they  are  true  to  transfer  the  registration. 


12  March  1962 

Elections;   Employees  of  State  Highway  Commission; 
Election  Officials 

Persons  holding  positions  of  employment  with  any  State  department  or 
agency  are  eligible  for  appointment  to  a  county  board  of  elections. 


22  November  1960 
Elections;  "Facsimile  Ballots" 

"Facsimile  ballots"  may  not  be  counted  in  an  election  since  G,  S. 
163-168  provides  in  part  that  "No  ballots  except  official  ballots  bearing 
the  official  endorsement  shall  be  allowed  to  be  deposited  in  the  ballot 
box  or  to  be  counted." 

19  April  1962 

Elections;  Filing  Fees;  Use  for  New  Registration 

Filing  fees  are  moneys  received  by  county  subdivisions;  thus,  are  sub- 
ject to  daily  deposit  law,  G.  S.  153-135. 

15  March  1962 

Elections;  General  Election;  Primary  Election;  Office  Holder 
Running  for  Different  Office 

An  elected  public  official  may  run  for  office  without  relinquishing 
an  office  which  he  holds.  He  would  not  be  forced  to  vacate  the  first  office 
until  such  time  as  he  was  elected  and  undertakes  to  qualify  for  the  second 
office. 
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17  May  1962 

ELECTIONS;     MUNICIPAL     CORPORATIONS;     REGISTRATION     BOOKS; 
LOOSE-LEAF    REGISTRATION    SYSTEM 

Where  a  county  has  adopted  the  modern  loose-leaf  registration  system 
as  provided  by  G.  S.  163-43  and  163-31,  and  a  municipality  within  such 
county  has  a  special  act,  Chapter  716,  Session  Laws  of  1951,  which  pro- 
vides for  registration  and  conduct  of  elections  which  are  inconsistent 
with  provisions  of  the  general  law,  it  is  deemed  advisable  for  the  munici- 
pality to  conduct  its  registration  and  elections  in  accordance  with  the 
special  act,  notwithstanding  the  provisions  of  G.  S.  163-31.3. 

13  February  1961 
Elections;  Nominations  of  Candidates 

The  General  Assembly  has  authority  to  abolish  municipal  primary 
elections  and  provide  for  nonpartisan  elections. 

4  October  1960 

ELECTIONS;   Oath  of  Person  Applying  for  Registration 

When  a  person  presents  himself  to  register  to  vote  the  required  oath 
should  be  administered  while  the  person  has  his  hand  upon  the  Bible 
under  G.  S.  11-2;  however,  under  authority  of  McPHERSON  v.  BURLING- 
TON, 249  N.  C.  569,  the  failure  to  take  the  oath  prescribed  before  regis- 
tration will  not  deprive  the  involved  person  of  his  right  to  vote  or  render 
his  vote  void. 

28  June  1962 

Elections;  Primary  Election;  Candidates  Must  Be  Properly 
Registered  During  Proper  Registration  Period 

A  person  who  has  no  party  affiliation  recorded  on  the  registration 
book  is  not  eligible  to  file  as  a  candidate  in  a  primary  election.  A  candi- 
date is  not  a  nominee  unMl  he  has  been  put  in  nomination  as  required 
by  statute  and  has  complied  with  all  of  the  requirements  of  G.  S.  163-119. 

31  January  1962 

Elections;  Primary  Election;  Filing  for  Candidacy  in  Primaries; 

Resident  Judges  of  18th  and  26th  Judicial  Districts; 

Senior  and  Junior  Judges 

G.  S.  7-68.1  establishes  the  offices  for  additional  resident  judges  in 
the  18th  and  26th  Judicial  Districts,  but  does  not  designate  them  as 
18-A,  18-B,  26-A  and  26-B.  The  resident  judges  in  each  of  the  districts 
are  assigned  courts  according  to  Schedules  18-A,  18-B,  26-A  and  26-B. 

Under  G.  S.  7-68.3  the  two  resident  judges  have  equal  jurisdiction, 
authority  and  status,  "but  all  duties  placed  by  the  Constitution  or  statutes 
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on  the  resident  judge  of  a  judicial  district,  including  the  appointment 
to  and  removal  from  office,  which  are  not  related  to  a  case,  controversy,  or 
judicial  proceeding  and  which  do  not  involve  the  exercise  of  judicial  power, 
shall  be  discharged  by  the  resident  judge  of  the  judicial  district  senior  in 
point  of  continuous  service  on  the  superior  court;  and  if  two  judges  be  of 
equal  seniority,  then  by  the  judge  who  is  senior  in  point  of  age." 

As  the  statute  provides  only  that  there  be  two  resident  judges  in  each 
district,  without  designating  specific  offices,  the  two  resident  judges  for  the 
18th  Judicial  District  and  the  two  resident  judges  for  the  26th  Judicial 
District  must  run  at  large. 

15  March  1962 

Elections;   Primary   Election;    General  Election;    Office 
Holder  Running  for  Different  Office 

An  elected  public  official  may  run  for  office  without  relinquishing  an 
office  which  he  holds.  He  would  not  be  forced  to  vacate  the  first  office  until 
such  time  as  he  was  elected  and  undertakes  to  qualify  for  the  second  office, 

1  June  1962 

ELECTIONS;    Primary   Elections;    Names   of   Candidates   Omitted 

FROM  Primary  Ballot;  General  Election  Write-in  Votes;  Special 

Primary;  County  Commissioners'  Power  to  Appoint 

Where  two  Democratic  candidates  file  for  the  office  of  township  con- 
stable, and  by  mistake  both  names  fail  to  appear  on  the  primary  ballots, 
the  County  Board  of  Elections  has  no  statutory  authority  to  either  hold  a 
special  primary  or  to  let  the  names  of  the  two  candidates  appear  on  the 
ballots  in  a  second  primary  for  representatives.  However,  the  Board  of 
Elections  may  provide  blank  space  for  write-in  votes  on  the  General 
Election  ballots  for  the  office  of  constable.  By  authority  of  Article  IV, 
Section  24  of  the  Constitution  and  G,  S.  151-6,  the  County  Commissioners 
may  appoint  to  fill  a  vacancy,  but  may  not  appoint  more  than  one  constable 
in  each  township, 

1  June  1962 

Elections;  Primary  Elections;  Precinct  Officials;  One  Party 
Only  Participating  in  a  Second  Primary  Does  Not  Have  the 
Right  to  Have  Precinct  Officials  Selected  Entirely  from 
This  One  Party.  The  Proviso  Allowing  Precinct  Officials  to  be 
Selected  Entirely  from  One  Party  Applies  Only  to  First 
Primary  Where  There  Is  Only  One  Party  Participating 

Under  Section  15  and  Section  180  of  the  Election  Laws  the  proviso 
which  gave  to  a  party  the  right  to  have  precinct  officials  entirely  from 
that  party  when  its  candidates  are  the  only  candidates  participating  in 
the  primary  is  applicable  to  the  so-called  first  primary  or  first  phase  of 
the  primary  process  and  is  not  applicable  to  the  so-called  second  or  run-off 
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primary.  When  both  parties  participate  in  the  first  primary  and  the  pre- 
cinct officials  are  composed  of  members  of  both  parties  these  same  pre- 
cinct officials  conduct  the  second  primary  even  though  the  candidates  of 
only  one  party  are  participating  in  the  second  primary. 

4  May  1961 

ELECTIONS;    RECOUNTING    BALLOTS    UNDER    MUNICIPAL    CHARTER    PRO- 
VISIONS; Recounting  Ballots  Under  G.  S.  163-143  and  Rules  of 
State  Board  of  Elections 

Where  municipal  charter  provision  is  to  the  effect  that  the  board  of 
aldermen  shall  have  the  same  powers  and  duties  as  conferred  upon  county 
boards  of  elections  by  Chapter  163  of  the  General  Statutes  of  North 
Carolina,  then,  in  that  event,  they  shall  be  the  sole  judges  of  a  recount  of 
ballots  when  contested  by  one  of  the  candidates. 

27  September  1960 

Elections;    Registration;    Changing    Precinct    Lines 

Under  the  provisions  of  G.  S.  163-22  and  G.  S.  163-23  if  the  county 
board  of  elections  alters  precinct  lines  and  does  not  order  a  new  registra- 
tion, the  registrars  transfer  the  names  of  the  registered  voters  affected  by 
the  change  of  precinct  lines. 

19  April  1962 

Elections;  Registration;  Fees  for  Registrars 

Compensation  of  registrars  can  be  established  by  the  Board  of  Elec- 
tions with  approval  of  County  Commissioners  under  G.  S.  163-20  and 
G.  S.  163-20.1.  Registration  of  registrars  may  be  effected  at  a  meeting 
at  which  a  registration  commissioner  may  take  such  registration,  where 
the  new  loose-leaf  and  visible  system  of  registration  is  being  placed  in 
effect. 

11  April  1962 

Elections;   Registration;   Loose-leaf  Permanent 
Registration  System 

County  Board  of  Elections  is  granted  authority  to  make  reasonable 
regulations  to  insure  adequate  registration  by  voters,  and  this  authority 
includes  the  right  to  provide  for  registration  at  places  other  than  the 
homes  of  the  registrars,  and  the  right  to  enforce  regulations  through 
authority  to   appoint  and   remove   officers   of  elections. 
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26  October  1961 

Elections;  Registration;  Loose-leaf  System;  Adoption  by 
County;  Joint  Use  by  City  and  County 

A  municipality  may  adopt  a  modern  loose-leaf  permanent  registration 
system  for  the  registration  of  voters  in  a  city  or  town. 

G.  S.  163-31.3  provides  for  the  use  of  a  county's  loose-leaf  permanent 
registration  system  by  a  municipality,  and  where  a  county's  precinct  lines 
overlap  into  a  municipality,  different  colored  registration  cards  may  be 
used  to  distinguish  registrants  in  the  precinct  who  live  inside  of  the 
municipality. 

A  voting  ward  may  be  divided  up  into  several  voting  precincts  for 
the  convenience  of  voters. 

30  August  1960 

Elections;  Registration;  Loose-leaf  System;  Duty  of  Registrar 

to  Pass  upon  Qualifications  of  Persons  Previously  Registered 

in  Counties  Having  Modern  Loose-lea.f  and  Visible  Registration 

Systems  and  with  a  Full-time  and  Permanent  Registration 

In  counties  having  a  modern  loose-leaf  and  visible  registration  system 
and  a  full  time  permanent  registration  under  G.  S.  163-43,  G.  S.  163-31 
and  G.  S.  163-31.2,  when  a  duly  registered  voter  moves  from  one  precinct 
to  another,  he  is  required  by  G.  S.  163-29  to  file  an  affidavit  "setting 
forth  that  all  other  qualifications  to  register  and  vote  still  exist"  and 
the  county  board  of  elections  is  required  to  determine  if  such  facts  are 
true  and  if  they  are  true  to  transfer  the  registrations. 

17  May  1962 

Elections;  Registration;  Loose-leaf  Registration  System; 
Special  Act;  General  Law;  Inconsistency 

Where  a  county  has  adopted  the  modern  loose-leaf  registration  system 
as  provided  by  G.  S.  163-43  and  163-31,  and  a  municipality  within  such 
county  has  a  special  act,  Chapter  716,  Session  Laws  of  1951,  which  pro- 
vides for  registration  and  conduct  of  elections  which  are  inconsistent  with 
provisions  of  the  general  law,  it  is  deemed  advisable  for  the  municipality 
to  conduct  its  registration  and  elections  in  accordance  with  the  special 
act,  notwithstanding  the  provisions  of  G.   S.   163-31.3. 

26  July  1961 

Elections;    Registration;    Registrars;    City   Administrative 

School  Unit 

A  county  precinct  registrar  appointed  by  a  county  board  of  elections 
is  authorized  to  register  voters  only  in  the  county  registration  book  and 
not  in  a  book  provided  by  a  city,  town  or  municipality. 
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30  August  1960 

Elections;  Special  Elections;  Absentee  Voting 

Absentee  voting  is  permitted  only  in  general  elections.  Absentee  voting 
is  not  permitted  in  special  elections.  This  is  true  even  though  a  special 
election  may  be  held  on  the  same  day  as  a  general  election. 

25  September  1961 

ELECTIONS;    Special   Election;    State-Wide   Bond   Election 

A  special  election  held  pursuant  to  G.  S.  60-159,  by  a  municipality, 
may  be  held  at  the  same  time  as  a  statewide  bond  election. 

8  August  1961 

ELECTIONS;    Special   Elections;    State-Wide    Bond   Election 

A  referendum  election  to  establish  a  Community  Center  District  under 
special  statute  may  be  held  at  the  same  time  as  a  State-wide  bond  election. 

16  April  1962 

Elections;    State    Board    of   Elections;    Authority   to    Eeview 

Findings  of  Fact  of  County  Board  of  Elections  Regarding 

Party  Affiliation  of  Candidate 

The  State  Board  of  Elections  has  responsibility  to  "supervise"  activi- 
ties of  county  boards  of  elections  to  insure  compliance  with  the  law  and 
with  rules  and  regulations  of  the  State  Board.  The  State  Board  does  not 
have  authority  to  grant  a  hearing  de  novo  upon  a  determination  of  fact 
as  to  qualification  of  a  candidate  made  by  a  county  board  of  elections, 
or  to  order  the  county  board  to  reverse  a  finding  of  fact  previously  made, 
if  such  finding  is  supported  by  competent  evidence. 

'  22  February  1962 

Elections;  Transfers  and  Changes  of  Party  Affiliation 

Under  G.  S.  163-123,  a  voter  must  declare,  and  have  recorded  on  the 
registration  book,  his  affiliation  with  the  political  party  in  whose  primary 
he  proposes  to  vote,  and  shall  not  be  entitled  to  vote  in  the  party  primary 
unless  he  is  in  good  faith  a  member  thereof.  Having  once  declared  and 
recorded  his  party  affiliation  and  designated  that  he  is  a  good  faith  mem- 
ber thereof,  the  only  way  such  person  may  change  his  registration  is  in 
accordance  with  the  provisions  of  G.  S.  163-50.  This  is  indicated  by  G.  S. 
163-46  where  it  is  said:  "Such  recorded  party  affiliation  on  the  registration 
book  shall  thereafter  be  permanent  unless,  or  until,  the  same  shall  be 
changed  by  such  elector  in  accordance  with  the  provisions  of  Section  163-50 
of  the  General  Statutes." 

G.  S.  163-50  is  entitled  "Change  of  Party  AflSliation",  and  requires  the 
voter  to  take  the  oath  of  party  loyalty  to  the  party  to  which  he  wishes 
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now  to  affiliate.  This  being  the  only  way  that  a  person  may  change  his 
party  affiliation,  a  voter  who  has  affiliated  with  a  political  party  may  not 
change   his   registered    designation    to    an    Independent. 

20  October  1961 

ELECTIONS;   Vacancy   in   General   Assembly;    Registration 

Article  II,  Section  13  of  the  Constitution  contemplates  that  the  Gov- 
ernor may  fill  a  vacancy  in  the  membership  of  the  General  Assembly  im- 
mediately by  appointing  some  person  recommended  by  the  executive  com- 
mittee of  the  county  in  which  the  vacancy  occurs.  The  Constitution  does 
not  provide  for  an  im.mediate  recommendation  by  the  executive  committee 
of  the  party  affected. 


EMINENT  DOMAIN 


22  June  1962 


Eminent  Domain;  Authority  of  State  Highway  Commission  to 
Acquire  Right  of  Way  for  Blue  Ridge  Parkway 

The  Highway  Commission  is  authorized  to  acquire  such  right  of  way 
for  the  Blue  Ridge  Parkway  as  is  required  to  comply  with  the  rules,  regu- 
lations, etc.,  of  the  Federal  Government,  and  may  not  divest  itself  of  the 
discretion  vested  in  it  by  law  by  acts  prior  to  a  final  determination  of 
necessity. 

3  January  1961 

Eminent  Domain;  Authority  to  Condemn  Lands  for  Streets 
Outside  City  Limits 

The  right  of  a  municipal  corporation  to  condemn  lands  for  streets 
must  be  specifically  granted  by  the  Legislature  either  in  the  charter  of 
the  municipal  corporation  or  by  the  General  Statutes.  G.  S.  160-205  grants 
authority  to  cities  to  condemn  lands  for  rights-of-way  outside  the  city 
limits.  Procedure  is  as  prescribed  in  the  charter  granting  the  authority,  or 
as  set  forth  in  Chapter  40  of  the  General  Statutes. 

17  March  1961 

Eminent  Domain;  Condemnation  of  Land  for  Sewage  Disposal 
System  Outside  of  Municipality 

Power  set  forth  in  G.  S.  160-424.2  may  be  exercised  by  city  inde- 
pendently from  the  issuance  of  the  bonds  authorized  in  G.  S.  160-424.1. 

19  April  1962 

Eminent   Domain;    Condemnation   Outside    Corporate   Limits 
AND  IN  Another  State 

A  municipality  may  condemn  land  outside  its  corporate  limits  for  the 
purpose   of   providing   a   water    system    for    its   inhabitants.    However,    a 
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municipality  in  North  Carolina  cannot  condemn  land  located  in  another 
State  for  laws  have  no  extraterritorial  effect  beyond  the  territorial  limits 
of  the  State  that  enacts  them. 

25  October  1961 

Eminent  Domain;  Condemnation  Procedure;  Duties  and 
Authority  of  Clerk  of  Superior  Court 

Highway  condemnation  suits  instituted  under  Article  9,  Chapter  136 
of  the  General  Statutes  are  civil  actions  and  not  special  proceedings  be- 
fore the  clerk.  The  clerk  has  no  authority  to  disburse  the  estimated  com- 
pensation deposited  by  the  Highway  Commission  except  on  order  of  the 
Judge  of  the  Superior  Court  and  the  clerk  does  not  have  any  authority 
to  extend  the  time  for  filing  answer  or  to  determine  any  issues  of  fact 
or  law  raised  by  the  pleadings,  these  matters  being  solely  within  the  juris- 
diction of  the  Judge.  The  clerk  should  appoint  commissioners  only  after 
there  has  been  an  order  entered  by  the  Judge  determining  the  issues  as 
provided  in  G.  S.  136-108  and  then  only  when  commissioners  were  re- 
quested in  the  answer  or  by  motion  filed  in  apt  time. 

16  May  1961 

Eminent  Domain;  Proceedings  to  Acquire  Land  for 
Fire  Stations 

The  list  of  purposes  for  which  eminent  domain  proceedings  may  be 
had  by  municipalities  does  not  include  acquisition  of  land  for  fire  stations 
specifically.  Since  this  power  is  one  granted  by  the  Legislature,  the  pur- 
pose of  such  proceeding  should  be  stated  by  the  Legislature  to  include  this 
specific  function 

12  April  1962 

Eminent  Domain;   Redevelopment  Commission;   Certificate  of 
Public  Convenience  and  Necessity 

It  is  unnecessary  for  Redevelopment  Commission  to  obtain  certificate 
of  public  convenience  and  necessity  from  Utilities  Commission  prior  to 
exercise  of  eminent  domain  power. 

11  June  1962 

Eminent  Domain;  Redevelopment  Commission;  Power  to  Condemn 
State,  County  and  Municipal  Property 

G.  S.  160-465  does  not  authorize  a  redevelopment  commission  to  con- 
demn property  belonging  to  municipalities,  counties  or  the  State,  but 
merely  authorizes  the  acquisition  of  such  properties  with  the  consent  of  the 
municipality,  county  or  State. 
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23  August  1960 

Eminent  Domain;    State   Legislative   Building   Site; 
Condemnation  of  Private  Property 

The  State  Legislative  Building  Commission  has  the  authority  to 
initiate  condemnation  proceedings  to  acquire  property  as  a  Legislative 
Building  site  without  first  obtaining  approval  of  any  executive  depart- 
ment of  the  State  government. 

23  August  1960 

Eminent  Domain;  State  Legislative  Building  Commission;  Power 
to  Acquire  by  Condemnation  Property  Already  Committed 

to  a  Public  Use 

The  State  Legislative  Building  Commission  has  the  authority  to  con- 
demn lands  of  a  utility  or  public  service  corporation  in  acquiring  a  site 
for  the  proposed  State  Legislative  Building. 

20  July  1960 

Eminent  Domain;  Streets;  Rights  of  Way 

The  provisions  of  G.  S.  136-66.3  (c)  for  municipalities  to  acquire  rights 
of  way  on  State  Highway  Commission  System  streets  within  municipali- 
ties with  the  same  authority  granted  the  State  Highway  Commission 
in  Chapter  136  of  the  General  Statutes  is  a  substantive  authorization  and 
does  not  authorize  the  municipality  to  follow  the  procedural  remedies 
prescribed  by  Article  9  of  Chapter  136. 


ESCHEATS 

17  January  1961 

Escheats;   Unclaimed  Water   Service  Deposits 

Deposits  for  water  service,  unclaimed  by  former  tenant  after  deduc- 
tion of  unpaid  water  rents  due,  are  personal  property  held  in  trust  sub- 
ject to  escheat  within  the  meaning  of  G.  S.  116-23.  "Forfeiture"  of  such 
unclaimed  sums  does  not  operate  in  favor  of  a  municipality  to  divest  the 
University  of  its  claim  upon  unclaimed   sums  of  money. 
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ESTATES 

7  October  1960 

Estates;  Administration;  Personal  Property;  Tenancy  by  the 

Entireties  with  Survivorship;  Husband  and  Wife  Jointly 

Issued  Certificate  of  Deposit 

Certificates  of  deposit  issued  to  a  husband  "or"  wife  or  to  a  husband 
"and /or"  wife,  the  husband  now  being  deceased,  belong  one-half  to  the 
estate  of  the  deceased  husband  and  one-half  to  the  surviving  wife,  nothing 
else  appearing.  However,  if  it  appears  that  the  certificates  were  obtained 
for  money  deposited  by  the  husband,  then  the  entire  proceeds  of  the  cer- 
tificates would  belong  to  the  estate  of  the  deceased  husband  and  the  wife 
would  have  no  interest  therein  except  as  a  distributee  of  the  deceased 
husband's  estate. 

,  12  December  1961 

Estates;   Administration;   Probate  of  Codicil  Where  Will 

Is  Destroyed 

A  codicil  to  a  will  must  be  probated  even  though  the  will  be  missing 
and  presumed  destroyed,  where  the  testamentary  provisions  of  the  codicil 
are  not  dependent  upon  the  provisions  of  the  will  for  their  effectiveness. 


'  1  June  1961 

ESTATES;  Administration;  Sale  of  Personal  Property  at 
.;,  JL.  Private  Sale;  Sale  by  Administratrix  to  Self  as 
Widow;  Proof  of  Value 

An  administrator  cannot  purchase  property  at  his  own  sale  without 
prior  approval  or  subsequent  ratification  of  the  sale  by  all  those  who 
otherwise  would  have  some  interest  in  the  property.  The  book  value  of 
shares  of  stock  is  some  evidence  of  the  market  value  of  such  shares. 

16  October  1961 

Estates;    Administration;    Widows;    Child's   Allowances 

Chapters  316  and  749  of  the  Session  Laws  of  1961  which  amended 
G.  S.  30-15  and  G.  S.  30-17  to  increase  the  year's  allowance  of  surviving 
spouses  and  children  apply  only  with  regard  to  estates  of  persons  dying 
on  and  after  the  effective  dates  of  such  chapters  of  the  Session  Laws. 

7  November  1960 
Estates;  Administration;  Widow's  Year's  Allowance;  Net  Income 
OF  Decedent;  Inclusion  of  Proceeds  from  Sale  of  Timber 

and  Other  Real  Property 
In   computing  the   "annual  net  income  of  the   deceased  for  the  three 
years  next  preceding  his  death"  for  the  purpose  of  determining  the  widow's 
year's  allowance  under  the  provisions  of  G.  S.  30-31,  there  should  be  in- 
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eluded  in  such  net  income  the  net  proceeds  or  gain  from  sales  of  timber 
and  real  property.  This  net  gain  from  the  sale  of  such  property  may  be 
computed  by  deducting  the  sum  of  the  cost  base  of  the  property  (regard- 
less of  when  obtained)  and  the  expenses  incurred  in  connection  with  the 
sale  from  the  sales  price. 

13  February  1961 

ESTATES;  Decedents;  Dissents  from  Wills;  Right  to  Dissent 

The  language  of  G.  S.  30-1  (b)  which  provides  in  effect  that  a  surviv- 
ing spouse  may  not  dissent  from  the  will  of  a  deceased  spouse  if  he  or 
she  receives  one-half  or  more  the  value  of  all  property  passing  upon  the 
death  of  the  testator  contemplates  that  the  "one-half  or  more  in  value 
of  all  the  property  passing  upon  the  death  of  the  testator"  shall  be  com- 
puted without  regard  to  debts,  costs  of  administration,  or  taxes 

20  July  1961 

Estates;  Intestate  Succession;  Dissents  from  Wills;  Election 
TO  Take  Life  Interest  in  Lieu  of  Intestate  Share 

In  case  of  election  to  take  a  life  interest  in  lieu  of  an  intestate  share, 
G.  S.  29-30  (d)  (e)  and  (f)  spell  out  the  procedure  for  a  jury  to  allot  the 
life  interest.  The  jury  must  allot  the  same  in  conformity  with  G.  S.  29- 
30(a)  and  (b)  and  include  therein  the  lands  upon  which  the  house  and 
outbuildings  are  "situated  and  reasonably  necessary  to  the  use  and  enjoy- 
ment thereof." 

If  either  the  widow  or  any  other  person  interested  in  the  estate  objects 
to  the  allotment  by  the  jury,  they  can  object  and  appeal  as  in  the  parti- 
tion proceeding.  G.  S.  29-30(f);  G.  S.  46-1  et  seq. 

The  jury  allotting  the  life  interest  contemplated  by  G.  S.  29-30  is  not 
required  to  make  any  findings  of  fact  as  such,  but  only  to  allot  the  life 
estate  according  to  G.  S.  29-30  (a)  and  (b)  and  report  the  same  as  pro- 
vided by  G.  S.  29-30  (d)  and  (e). 


EXECUTORS  AND  ADMINISTRATORS 

12  June  1962 

Executors  and  Administrators;  Administration;  Sale  of  Realty; 
Claims  of  Creditors 

A  purchaser  for  value  of  real  property  from  the  heirs  of  a  decedent 
would  take  such  property  free  of  the  claim  of  any  creditor  provided  such 
sale  occurred  more  than  two  years  after  the  death  of  the  decedent,  or  if 
within  two  years  after  the  death  of  the  decedent  no  action  had  been 
brought  by  such  creditors  to  subject  the  real  property  to  the  decedent's 
debts.  G.  S.  28-83. 
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19  July  1960 

Executors   and   Administrators;    Administration   of   Estates; 

Three  Months  Inventory;  Requirement  of  Inclusion  of 

Real  Property 

Only  that  real  estate  which  comes  into  the  hands  of  the  executor, 
administrator  or  collector  or  to  the  hands  of  some  person  for  such  repre- 
sentative need  be  inventoried  under  the  provisions  of  G.  S.  28-50  and  that 
real  property  which  passes  immediately  upon  the  death  of  the  decedent 
to  his  heirs  and  devisees  and  which  never  thereafter  is  administered  upon 
by  the  personal  representative  need  not  be  so  inventoried. 

22  August  1961 

Executors  and  Administrators;  Bond  of  Nonresident  Executor 
Where  No  Personalty  Situate  in  This  State;  Wills;  Probate  of 
Nonresident's  Will  Previously  Proved  in  State  of  Residence 

G.  S.  28-34  which  describes  the  minimum  penalty  of  bonds  of  executors 
of  whom  bonds  are  required  is  geared  to  and  depends  upon  the  amount 
or  value  of  the  personal  property  of  the  deceased  located  in  this  State  and 
without  regard  to  the  value  of  real  property  theretofore  owned  by  the 
deceased  wherever  situated  or  personal  property  located  outside  the  State. 

Under  the  provisions  of  G.  S.  31-27  and  in  order  for  a  will  probated 
in  another  state  or  country  to  effectively  affect  or  dispose  of  real  property 
located  in  this  State,  it  must  have  been  executed  according  to  the  laws  of 
this  State,  which  fact  must  appear  affirmatively  from  the  testimony  of  a 
witness  or  witnesses  to  such  will,  or  from  findings  of  fact  or  recitals  in 
the  order  of  probate.  Such  order  of  probate  should  in  turn  evidence  that 
the  procedure  followed  in  such  other  state  or  country  constitute  a  sub- 
stantial compliance  or  conformity  with  the  provisions  of  Chapter  31  of 
the  General   Statutes  relating  to   the  probate   of  wills  in  this   State. 

2  January  1962 

Executors  and  Administrators;  Compensation  as  an  Item  of 

Court  Costs 

Compensation  to  an  administrator  and  his  attorney  for  defending  an 
action  against  decedent's  estate  are  not  proper  items  of  court  costs  in 
such  civil  action. 

4  April  1962 

Executors  and  Administrators;   Final  Accounts   Filed   Six 
Months  After  Qualification 

The  1961  Amendment  to  G.  S.  28-47  reducing  from  twelve  to  six  months 
the  time  allowed  creditors  to  file  claims  against  the  estate  of  a  decedent 
could  permit  an  estate  to  be  fully  administered  six  months  after  the 
executor  or  administrator  filed  the  first  notice  to  creditors.  If  an  estate 
has  been  fully  administered,  the  Clerk  should  receive  the  final  account  of 
the  executor  or  administrator. 
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4  August  1961 

Executors'  and  Administrators'  Liability  for   Payment  of 
Interest  on  Claims  Filed  with  an  Estate 

An  administrator  is  not  required  to  pay  interest  on  claims  filed  with 
him  against  an  estate. 

26  March  1962 

Executors  and  Administrators;   Personal   Property;   Right 

OF  Survivorship 

A  savings  account  in  a  savings  and  loan  association  entitled  "A  and /or 
B  as  joint  tenants  with  right  of  survivorship  and  not  as  tenants  in 
common"  is  insufficient  to  establish  survivorship  rights  in  the  funds.  A 
valid  contract  between  the  depositors  could,  however,  create  survivorship 
rights  in  the  account. 

22  June  1962 

Executors   and   Administrators;    Year's   Allowance 

The  costs  of  a  special  proceeding  for  the  allowance  of  a  year's  allow- 
ance to  a  surviving  spouse  should  be  borne  by  the  estate  against  which 
the  surviving  spouse's  claim  is  asserted. 


EXTRADITION 


6  October  1960 


Extradition  ;  Right  of  Extradiction  Upon  Violation  of  Order  for 
Contempt  in  Civil  Action 

Under  the  Federal  Constitution  and  our  statute  governing  extradition, 
such  proceeding  must  be  based  upon  the  charge  of  crime. 


FINES  AMD   FORFEITURES 

27  October  1961 

Fines  and  Forfeitures  ;  Bonds  ;  Costs  ;  Deductions 

Costs  should  not  be  deducted  from  the  proceeds  of  bond  forfeitures,  but 
rather,  the  entire  amount  of  the  forfeited  bond  proceeds  should  be  turned 
over  to  the  county  and  paid  into  the  county  public  school  fund. 
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FIRE   PROTECTION       7        ^    "  .         ^ 

7  May  1962 

Fire  Protection;  Authority  of  Fire  Warden  to  Summons  Male 
Students  of  18  Years  of  Age  for  Fire  Fighting 

Under  G.  S.  113-55,  a  forest  warden  or  ranger  has  authority  to  sum- 
mons a  public  school  pupil  18  years  of  age  to  assist  in  fighting  forest  fires. 

25  September  1961 

Fire  Protection;  District;  General  Water  System  Establishment 

A  fire  protection  district  created  pursuant  to  Article  3A  of  Chapter 
69  of  the  General  Statutes  would  not  have  authority  to  establish  and 
operate  a  public  water  supply  system.  .. 

'     /    ■      '         '       ,  :o    i  i  23  March  1962 

Fire  Protection;  Districts;  Rural;  Establishment 

G.  S.  69-25.1  et  seq.  provides  specifically  that  rural  fire  protection 
districts  shall  be  established  only  upon  majority  vote. 

24  April  1962 

Fire  Protection;   Districts;   Tax  Levy;   Elections; 
Frequency  of  Elections 

By  its  terms,  the  restriction  regarding  the  frequency  of  elections 
authorized  by  G.  S.  69-25.1  regarding  the  levy  of  taxes  for  fire  protection 
applies  only  to  the  question  of  increasing  a  tax  levy  and  not  to  the  ques- 
tion of  the  original  levy  of  taxes  for  support  of  the  fire  district. 

'.  ,    6-    .1  ..■     .   =15,  ;;v  ^    ;    ,v        .i;      '    ;,  7  September  1961 

Fire  Protection;  Firemen's  Pension  Fund;  Members  of 
Municipal  Fire  Department 

Members  of  a  privately-owned  fire  department,  who  are  also  members 
of  the  fire  department  of  a  municipality,  would  be  eligible  for  membership 
in  the  Firemen's  Pension  Fund,  but  only  by  virtue  of  their  membership  in 
the  town  fire  department.  G.  S.  118-23. 

■^  'ii    -.' 
'.-.  ::.;■■.■■  ;'v;i;   A,-'.-,.-:   ..i   ^:^\,'^^&■  ■■-:   'i,.   ■.;  "■■        -■  c  ■   9  November  1961 

\  Fire  Protection;   Firemen's  Relief  Fund;   Local  Board  of 

'  Trustees;  Heart  Attacks  Sustained  by  Firemen 

Where  a  fireman  in  active  service  suffered  a  heart  attack  after  return- 
ing from  fighting  a  fire,  suffered  another  heart  attack  two  years  later 
while  fighting  a  fire,  had  no  previous  heart  disease,  is  now  totally  disabled 
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and  sustained  financial  loss  as  a  result  of  his  heart  condition,  and  has  filed 
a  claim  with  the  board  of  trustees  of  a  firemen's  local  relief  fund,  under 
G.  S.  118-7(1),  it  is  incumbent  upon  the  board  of  trustees  of  the  local 
fund  to  determine  if  the  heart  attacks  constitute  injuries  received  while 
in  the  performance  of  the  claimant's  duties  as  a  fireman. 

6  December  1960 

Fire  Protection;  Motor  Vehicles;  Volunteer  Firemen; 
Sirens;  Rights  of  Way 

When  a  volunteer  fireman  is  actually  using  his  privately-owned  vehicle 
in  the  performance  of  his  duties  as  a  fireman,  there  may  be  installed 
thereon  a  red  light  visible  from  the  front  of  the  vehicle.  Only  the  chief 
and  assistant  chief  of  a  volunteer  fire  department  may  use  a  siren  on  his 
privately-owned  automobile,  and  no  other  volunteer  fireman  other  than 
the  chief  or  his  assistant  may  do  so.  Fire  department  vehicles,  that  is  those 
actually  belonging  to  the  fire  department  and  not  individual  members 
thereof,  are  accorded  the  right-of-way  when  the  drivers  thereof  are  sound- 
ing audible  signals  by  bell,  siren  or  exhaust  whistle.  However,  such  right- 
of-way  does  not  operate  to  relieve  the  driver  of  a  fire  department  vehicle 
from  the  duty  to  drive  with  due  regard  for  the  safety  of  others  using  the 
highway,  nor  to  protect  the  driver  of  any  such  vehicle  from  the  conse- 
quence of  any  arbitrary  exercise  of  such  right-of-way.  Volunteer  firemen 
operating  privately-owned  vehicles  and  traveling  to  the  scene  of  a  fire  have 
no  right-of-way  superior  to  other  vehicles  traveling  upon  the  highway. 

24  March  1961 

Fire  Protection;  Municipal  Corporations;  Contracting  for 
Same  with  a  Voluntary  Fire  Department 

The  governing  board  of  a  town  has  implied  power  to  contract  with  a 
voluntary  fire  department  located  within  its  corporate  limits  for  the  fur- 
nishing of  fire  protection  to  citizens  of  the  town. 

10  August  1960 

Fire  Protection;  Sanitary  Districts;  Use  of  Fire  Fighting 
Equipment  Outside  of  District 

A  sanitary  district  is  not  authorized  to  establish  and  maintain  a  fire 
department  outside  the  confines  of  the  district  to  furnish  fire  protection 
to  the  areas  outside  the  district. 
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GAME  LAWS 

8  May  1961 

Game  Laws;  Fishing;  Private  Ponds;  State  Prison 
Farms  Ponds  Not  Included 

Ponds  on  State  prison  farms  are  not  considered  private  ponds  for 
purposes  of  fishing  license  requirements.  Exemptions  of  owners  or  tenants 
do  not  apply  to  employees  living  on   State  prison  farm  property. 

12  April  1961 

Game  Laws;  License  Fees;  Hunting  and  Fishing  Monies 
Belonging  to  State 

Funds  received  from  the  sale  of  hunting  and  fishing  licenses  are  State 
funds  handled  by  a  fiduciary  agent,  and  are  not  debts  owing  to  the  State. 
No  administration  upon  these  funds  is  authorized,  and  proof  of  a  claim  is 
not  required,  since  they  are  funds  held  by  a  fiduciary  under  the  agency 
arrangement. 


GARNISHMENT 

23  August  1961 

Garnishment;  Taxes  of  Sister  State 

Finance  officers  of  municipalities  of  this  State  have  no  authority  to 
honor  garnishment  process  issued  by  sister  states  or  by  political  sub- 
divisions of  such  states. 


GUARDIANS 

4  October  1960 

Guardians;  Clerk  of  Superior  Court;  Appointment  of  Successor 

Guardian  when  Guardian  Dies;   Transfer  of  Guardianship 

Estate  to  Successor  Guardian;  Costs 

In  case  of  death  of  the  guardian  of  a  minor  ward  the  Clerk  of 
Superior  Court  should  appoint  an  administrator  for  the  guardian  for  the 
purpose  of  rendering  a  final  account  for  settlement  of  the  ward's  estate 
in  those  cases  where  it  does  not  appear  that  any  administration  will  be 
made  on  the  guardian's  estate.  No  costs  of  administration  of  the  guardian's 
estate  may  be  paid  out  of  the  estate  of  the  ward. 
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7  September  1961 

Guardians;  Clerk  of  Superior  Court;  Incompetent  Veterans; 

Residence 

The  word  "residing"  within  the  meaning  of  G.  S.  33-48  means  actual 
physical  dwelling  within  another  state  and  not  domicile.  The  Clerk  of 
Superior  Court  may  order  transfer  of  funds  in  a  guardianship  to  a 
guardian  of  another  state  or  to  the  proper  officer  of  the  courts  of  another 
state  when  the  ward  lives  in  such  other  state,  but  no  authority  is  found  for 
transferring  funds  to  the  manager  of  a  Veterans  Hospital. 

27  July  1961 

Guardians;  Clerk  of  the  Superior  Court;  Investment  in 
Securities;  Reduction  of  Bond 

G.  S.  36-4  provides  for  the  reduction  of  a  guardian's  bond  when  cer- 
tain registered  securities  are  deposited  with  the  Clerk  of  the  Superior 
Court,  Although  G.  S.  36-3  authorizes  certain  fiduciary  investments  in 
building  and  loan  stock,  G.  S.  36-4,  relating  to  the  reduction  of  the  amount 
of  a  bond,  specifically  refers  to  securities  within  the  classes  designated 
by  G.  S.  36-1  and  36-2,  which  sections  do  not  include  building  and  loan 
stock. 


HEALTH 


30  May  1962 


Health;  County  Board  of  Health;  County  Board  of 
Commissioners;  Double  Office  Holding 

A  person  may  not  serve  both  as  a  member  of  a  county  board  of  health 
and  a  county  board  of  commissioners  except  that  the  chairman  of  the 
county  board  of  commissioners  is  authorized  to  serve  ex  officio  on  the 
county  board  of  health. 

23  March  1961 

Health;  County  Board  of  Health;  Manufacture  and 
Sale  of  Sandwiches 

A  county  board  of  health  has  authority  to  adopt  reasonable  regulations 
relating  to  the  manufacture  and  distribution  of  sandwiches  provided  such 
regulations  are  reasonably  related  to  the  protection  of  the  public  health. 

19  January  1962 

Health;  County  Boards  of  Health;  Municipal  Fluoridation 

of  Water 

A  county  board  of  health  does  not  have  authority  to  compel  a  munici- 
pality to  fluoridate  its  municipal  water  supply. 
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16  March  1962 

Health;  County  Boards  of  Health;  Regulation  of  Trailer 
Camps  and  Mobile  Home  Parks 

A  county  board  of  health  has  authority  to  adopt  regulations  designed 
to  protect  the  public  health  with  respect  to  the  operation  of  mobile  homes 
or  trailer  camps.       ■  j  ..•.■.   :  ,   ,ni.'..  .  ;     ,; 

21  July  1960 

Health;  Local  Health  Department  Employees;  Compliance 
with  Merit  System  Law  Compulsory 

The  State  merit  system  law  is  mandatory  with  respect  to  local  health 
department  employees  and  compliance  therewith  is  not  optional  with  the 
county. 

9  February  1961 

Health;   Local   Health  Department;    Milk   Regulations;    Agri- 
^tVi-M      CULTURE   Department   Regulations;    Local   Health 
Department  Regulations 

Pursuant  to  its  general  powers,  a  local  health  department  may  adopt 
milk  regulations  stricter  than  the  regulations  of  the  State  Department  of 
Agriculture. 

18  October  1961 

Health;  State  Board  of  Health;  Secondhand  Bedding  Statutes; 
Sale  by  Wholesaler  to  Retailer;  Duty  to  Sanitize 

It  is  unlawful  for  a  wholesaler  in  this  State  to  sell  secondhand  bedding 
to  a  retailer  without  first  causing  the  material  to  be  sanitized. 

18  October  1961 

^',.;.    Health;    State   Board   of   Health;    Pharmacists; 
Bromism-Causing  Drugs 

There  is  no  statute  requiring  drugs  which  can  cause  bromism  to  be 
sold  only  on  prescription. 

3  March  1961 

Health;  Tubercular  Suspect;  Refusal  to  Permit  Examination; 
Procedure  to  Compel 

When  a  person  is  believed  by  a  county  health  director  to  have  active 
tuberculosis  and  such  person  refuses  to  submit  to  an  appropriate  medical 
examination  at  a  proper  time  and  place,  such  person  is  guilty  of  a  criminal 
offense  and,  through  appropriate  criminal  proceedings,  such  person  can 
be  brought  to  trial  at  which  time  a  judge  would  be  enabled  to  issue 
appropriate  orders. 
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26  July  1961 
Health;  Venereal  Diseases;  Reports  as  to  Laboratory  Tests 

Pursuant  to  the  1961  amendment  to  G.  S.  130-95  it  is  mandatory  for 
a  laboratory  performing  a  positive  laboratory  test  for  venereal  disease 
to  make  a  report  of  a  positive  test  to  the  local  health  director  in  such 
form  and  manner  as  the  State  Board  of  Health  directs. 


HOSPITALS 


24  March  1961 


HosFiTALS;  Contracts;  Public  Bidding;  Purchase  of  Equipment; 
Sale  of  Surplus  Property 

In  expending  funds  to  equip  a  county  hospital,  the  fact  that  gifts  were 
a  source  ot  part  of  the  funds  would  not  in  itself  relieve  the  county  of  the 
duty  to  comply  with  the  public  competitive  bidding  statutes.  Even  if  all 
of  the  funds  were  gifts,  the  county  would  be  relieved  from  the  competitive 
bidding  acts  only  if  such  were  a  condition  of  the  gifts. 


INEBRIATES 

28  November  1961 

Inebriates;   Commitment;   Definition   of   Narcotics   or  Drugs 

While  the  definition  in  G.  S.  90-113.1  is  not  necessarily  controlling  in 
determining  the  meaning  of  "narcotics  or  drugs"  as  specified  in  G.  S. 
35-1  or  G.  S.  35-30,  it  should  be  given  considerable  weight  in  interpreting 
the  terms  "narcotics  or  drugs"  until  the  Legislature  has  specifically 
defined  the  terms  in  connection  with  commitment  of  inebriates. 

12  April  1962 

Inebriates;    Notary   Public;    Acknowledgments    of    Signatures 

of  Inmates 

Notary  Publics  at  State  hospitals  are  not  to  notarize  signatures  of 
inmates  (inebriates). 

9  January  1962 

Inebriates;   Physicians'   Examinations,  Hearings  Before   Clerk 

When  alleged  alcoholic  inebriates  are  to  be  examined,  the  examining 
physicians  are  to  be  designated  by  the  clerk,  and  the  evidence  of  these 
physicians  in  either  affidavit  form  or  by  oral  testimony  is  treated  by  the 
clerk  as  judge  of  the  issue  as  substantive  evidence  to  be  considered  with 
other  evidence. 
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INSANE   PERSONS  AND   INCOMPETENTS 

14  March  1962 

Insane    and    Incompetents;    Infants;    Admission    to    School; 

Signatures  on  Application  for  Admission;  Jurisdiction 

OF  Juvenile  Court 

Juvenile  court's  jurisdiction  which  continues  during  infant's  minority, 
includes  control  over  question  of  admission  or  commitment  of  infant  to 
institution. 

13  March  1962 

Insane  and  Incompetents;   Infants;    Service   of   Process; 
Commitment  to  Mental  Hospitals 

If  minor  is  fourteen  years  old  or  older,  copy  of  process  should  be 
delivered  personally  to  minor  (who  then  must  defend  through  guardian, 
general,  etc.,  or  ad  litem). 

If  minor  is  under  fourteen,  copy  should  be  delivered  to  his  general 
guardian  if  he  has  one;  otherwise,  copy  to  be  delivered  personally  to  minor 
and  to  his  father  or  mother  or  other  guardian. 

,  8  July  1960 

Insane  and  Incompetents;  Orders  of  Commitment  for  Observa- 
tion; Orders  Outstanding  for  Thirty  Days 

If  a  clerk  issues  an  order  of  commitment  and  the  patient  is  not  actually 
admitted  to  the  hospital  within  thirty  days  of  the  date  on  which  the  clerk 
took  action,  the  order  of  commitment  would  be  void. 

21  November  1960 

Insane  and  Incompetents;   Probation;   Return  to  Hospital 

At  any  time  within  twelve  months  after  a  patient  is  placed  on  proba- 
tion the  patient  may  be  returned  to  the  hospital  without  further  hearing 
or  order  by  the  clerk  of  the  superior  court. 

20  December  1960 

Insane  and  Incompetents  ;  Probationers  ; 
Veterans  Hospital 

There  is  no  statute  authorizing  the  clerk  of  Superior  Court  to  compel 
a  sheriff  to  return  a  patient  to  a  veterans  hospital  for  the  care  of  mentally 
disordered  persons.  - 
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5  July  1961 

Insane  and  Incompetents;    Restoration  to   Sanity 

A  patient  discharged  from  a  State  hospital  who  has  had  no  guardian 
appointed  may  follow  the  procedure  under  either  G.  S.  35-4  or  G.  S. 
35-4.2  to  obtain  legal  restoration  of  sanity. 


INSURANCE 


14  September  1960 


insurance;  agents  extending  credit;  accepting  note;  service 
Charge  on  Delinquent  Insurance  Premiums 

Insurance  agents  may  extend  credit  on  premiums,  or  they  may  accept 
a  note  with  or  without  interest  from  an  insured  in  payment  of  premiums, 
but  an  insurance  agent  may  not  collect  service  charges  on  delinquent 
insurance  premiums. 

2  April  1962 

Insurance;    Automobile    Liability    Insurance;    Safe    Driver 
Reward  Plan;   Use  of  Past  Experience  for  Prospective 

Rating  Plan 

The  Safe  Driver  Reward  Plan,  promulgated  pursuant  to  G.  S.  58-248.8 
and  approved  by  the  Commissioner  of  Insurance  as  an  automobile  liability 
insurance  rating  plan  applicable  to  private  passenger  automobiles,  does 
not  operate  retrospectively  because  it  employs  past  experience  of  drivers 
for  insurance  rating  classification  purposes;  it  operates  prospectively 
in  determining  the  insurance  rate  applicable  for  the  purchase  of  insurance 
for  the  future, 

23  September  1960 

Insurance;   Corporate   Surety  on  Bid   Bonds;   Agent   Signing 
Without  Attaching  Power  of  Attorney 

Where  a  company  becomes  surety  on  a  contractor's  bid  bond,  it  is  not 
unlawful  for  the  agent  of  the  company  to  sign  the  bid  bond  without 
attaching  a  copy  of  his  power  of  attorney. 

1  August  1960 

Insurance;  Deposits  in  This  State  by  Companies  Not  Licensed 

To  Do  Business 

The  Commissioner  of  Insurance  is  not  authorized  by  statute  to  enter 
into  any  agreement  with  an  insurance  company  not  licensed  to  do  business 
in  this  State  regarding  cash  deposits  in  a  trust  fund  in  a  North  Carolina 
bank. 
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29  June  1961 

INSURANCE;     FARMERS'     VOLUNTARY     CROP-HAIL     PROTECTION     PLAN 

A  voluntary  agreement,  which  is  not  legally  binding  on  or  enforceable 
against  any  of  the  parties,  to  help  compensate  neighbors  who  suffer 
crop  losses  from  hail  damage  is  not  insurance,  and  the  Commissioner  of 
Insurance  is  not  authorized  or  required  by  law  to  regulate  same. 

8  May  1962 
INSURANCE;     GROUP     ACCIDENT    AND     HEALTH;     EMPLOYEES     OF 

County  ABC  Board  and  Their  Dependents 

County  ABC  Board  is  not  authorized  to  purchase  group  insurance 
covering  dependents  of  its  employees;  however,  certain  benefits  payable 
to  the  employee  on  account  of  hospitalization  or  medical  treatment  of  his 
dependents  may  be  provided  in  a  group  accident  and  health  policy  (G.  S. 
58-254.4  (f)  ) 

'  18  December  1961 

INSURANCE;     GROUP     LIFE     INSURANCE     PLAN     FOR     CERTAIN     CLASSES 
OF    EMPLOYEES    (KEY    PERSONNEL) 

A  group  life  insurance  plan  covering  certain  class  or  classes  of  em- 
ployees of  employers  engaged  in  the  same  kind  of  business  may  be  written 
under  subparagraph  (4)  of  G.  S.  58-210  if  the  plan  complies  with  all  of  the 
requirements  of  that  subparagraph,  even  though  the  employers  are  all 
members  of  an  association  and  use  the  word  "association"  in  referring 
to  or  designating  the  plan. 

17  August  1961 

insurance;  group  life  insurance  plan  for  a  group  of  small 
Employers;  Independent  Garage  Owners 

Under  G.  S.  58-210(4),  group  life  insurance  may  not  be  written  to 
cover  a  group  of  numerous  small  employers,  as  such,  but  the  statute  does 
permit  group  life  insurance  to  be  written  under  a  trtistee  plan  to  cover  all 
employees  of  a  group  of  employers  in  the  same  industry  or  kind  of  busi- 
ness, and  the  ".  .  .  policy  may  provide  that  the  term  'employees'  shall 
include  the  individual  proprietor  or  partners  if  an  employer  is  an  individual 
proprietor  or  a  partnership." 

14  November  1961 

Insurance;    Individual    and    Blanket    Hospitalization    and 

Accident  and  Health  Insurance  Policies;   Sufficient 

Notice  of  Nonrenewal 

Under  G.  S.  58-251.2  requiring  minimum  periods  of  notice  of  non- 
renewal with  respect  to  certain  individual  or  blanket  family  hospitaliza- 
tion policies  and  accident  and  health  policies,  notice  of  nonrenewal  given 
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by  a  company  three  months  in  advance  of  the  effective  date  of  nonrenewal 
is  adequate  notice  under  the  statute  where  the  policy  had  been  continuously 
in  force  for  twenty-three  months  and  twelve  days  from  the  date  of  rein- 
statement of  same. 

29  July  1960 

insurance;   licensing  requirement  for  salaried  employee  of 
Insurance   Company  Who   Solicits   Contracts  of  Insurance 

A  salaried  employee  of  an  insurance  company  engaged  in  soliciting 
additional  members  under  a  group  insurance  contract  is  engaged  in  selling 
insurance,  and  he  may  not  engage  in  such  activity  without  either  being 
licensed  as  an  insurance  agent  or  being  accompanied  by  a  licensed  insur- 
ance agent. 

,    ■■  '  '  -  1 

12  September  1960 

Insurance;    Vehicle    Financial    Responsibility    Act    of    1957; 

Automobile    Sold    by    Dealer    No    Longer    Covered    by 

Insurance    Under    Dealer's    Insurance    Policy 

An  automobile,  which  has  been  sold  by  a  dealer  and  is  operated  by  the 
new  owner  for  a  short  period  of  time  with  dealer  plates  thereon,  is  no 
longer  covered  with  liability  insurance  under  the  insurance  policy  of  the 
automobile  dealer,  and  it  is  unlawful  for  the  new  owner  to  operate  the 
motor  vehicle  ".  .  .  in  this  State  without  having  in  full  force  and  effect  the 
financial  responsibility  required  by  .  .  ."  the  Vehicle  Financial  Responsi- 
bility Act  of  1957. 

3  August  1960 

Insurance;   Vehicle   Financial   Responsibility  Act  of   1957; 
Cancellation   Auto    Liability   Insurance    Policy 

Where  an  insured  effects  voluntary  cancellation  of  his  automobile  lia- 
bility insurance  policy  certified  to  the  Department  of  Motor  Vehicles  as 
proof  of  financial  responsibility  under  the  Vehicle  Financial  Responsibility 
Act  of  1957,  the  written  notice  of  termination  to  the  named  insured  pro- 
vided for  in  G.  S.  20-310  is  not  required,  and  the  earned  premium  on  the 
policy  cancelled  by  the  named  insured  is  to  be  computed  by  the  use  of  the 
short  rate  table.  ..;3- 
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INTOXICATING  BEVERAGES 

12  March  1962 

Intoxicating    Beverages;    ABC    Stores;    Approval    of    Location 
OF  ABC  Store  in  County 

The  location  of  ABC  stores  in  counties  is  subject  to  approval  of  the 
State  ABC  Board  and  no  election  for  ABC  store  is  authorized  on  precinct 
level.  The  procedure  for  the  location  of  an  ABC  store  within  a  community 
which  voted  against  such  store,  in  a  county  which  voted  for  ABC  stores, 
is  set  forth  in  G.  S.  18-39(j)  as  rewritten  in  1961. 

21  March  1962 

Intoxicating    Beverages;    ABC    Store;    Sale    and    Distribution 
of  Non-Alcoholic  Products 

There  is  no  provision  under  Chapter  18  of  the  General  Statutes  for  the 
distribution   and    sale    of   non-alcoholic    products    through    ABC    Stores. 

8  November  1960 

Intoxicating  Beverages;   Adding  Pure  Grain  Alcohol  to 
Beverage  for  Sale 

A  soft  drink  which  has  an  alcoholic  content  of  not  more  than  5% 
obtained  by  the  addition  of  pure  grain  alcohol  does  not  come  within 
G.  S.  18-64. 

6  April  1962 

Intoxicating  Beverages;  Advertisement  of  Alcoholic  Beverages 

Erection  of  signs  away  from  the  store  which  directs  attention  to  ABC 
store  locations  is  such  indirect  advertisement  of  alcoholic  beverages  as  is 
prohibited  in  G.  S.  18-53. 

24  April  1962 

Intoxicating   Beverages;    Authority   of    State   Board   to   Fix 
Retail  Prices  on  Alcoholic  Beverages 

G.  S.  18-39 (c)  authorizes  the  State  Board  of  Alcoholic  Control  to  fix 
the  price  for  which  alcoholic  beverages  may  be  sold  at  local  stores,  and 
such  price  may  include  the  12%  tax  provided  under  Chapter  826,  1961 
Session  Laws. 

17  May  1961 

Intoxicating  Beverages;  Beer  and  Wine;  Law  Governing  Sale 
OF  Beer;  Authority  to  Regulate  in  Addition  to  General  Law 

G.  S.  18-141  governs  the  sale  of  beer  between  the  hours  of  11:45  P.M. 
and  7:30  A.M.  each  day,  as  it  is  a  later  statute  than  G.  S.  18-105. 
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The  Board  of  County  Commissioners  or  the  governing  bodies  of  munici- 
palities, as  the  situation  applies,  have  the  authority,  in  addition  to  the 
general  regulations,  to  restrict  the  sale  of  beer  between  the  hours  of 
11:30  P.M.  and  11:45  P.M.  on  Saturday  and  Sunday  and  between  the  hours 
of  7:30  A.M.  and  11:45  P.M.  on  Sunday.  The  authority  does  not  extend 
to  7:00  A.M.  and  7:30  A.M.  on  Sunday  and  Monday,  as  this  would  be  in 
conflict  with  the  general  law. 

24  October  1961 

Intoxicating   Beverages;    Confiscation    of    Modified   Vehicle 

Used  in  Transportation  of  Illegal  Whiskey;  Eights 

of  Innocent  Lien  Holder 

A  modified  vehicle  used  in  transportation  of  illegal  whiskey  must  be 
sold  in  order  to  protect   a  bona  fide  lienholder's  interest. 

2  September  1960 

Intoxicating   Beverages;    Disposal   of    Sugar   Found    in 
Abandoned  Automobile 

Sugar  found  in  an  automobile  which  has  been  abandoned  is  to  be  dis- 
posed of  by  the  law  enforcement  officers  as  provided  in  Article  2  of  Chap- 
ter 15  of  the  General  Statutes. 

21  May  1962 

Intoxicating    Beverages;    Possession    in    Building    Used    as 
Combination  Business  and  Dwelling  in  Wet  County 

The  mere  possession  of  less  than  the  statutory  amount  of  taxpaid 
spirituous  liquors,  wine  and  malt  liquors  in  an  area  operating  liquor 
stores  under  the  Alcoholic  Beverage  Control  Act  is  not  unlawful,  even  if 
the  possession  is  in  a  building  used  as  a  combination  business-dwelling. 
Possession  for  the  purpose  of  sale  is  unlawful. 

26  May  1961 

Intoxicating  Beverages;   Possession;   Display;   Taxpaid   Liquor; 
Public  Drunkenness 

A  municipal  auditorium,  leased  by  a  private  organization,  is  not  a 
public  place  in  which  the  display  of  taxpaid  intoxicating  beverages  would 
be  considered  a  violation  of  G.  S.  18-51. 

In  order  for  a  person  to  be  convicted  under  G.  S.  14-334,  such  person 
must  be  not  only  drunk,  but  disorderly. 

Hotel  rooms  are  considered  private  dwellings  and  the  possession  of  tax- 
paid  intoxicating  beverages  therein  for  the  personal  use  of  the  person 
registered  therein,  for  his  family,  and  for  his  bona  fide  guests,  is  lawful. 

If  a  member  of  a  private  club  stores  a  small  quantity  of  alcoholic 
beverage  in  a  private  locker  located  in   said  private   club,   such  member 
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would  not  violate  G.  S.  18-15  or  any  other  section  of  the  General  Statutes 
of  North  Carolina:  Provided,  (1)  the  member  lawfully  acquired  the  bever- 
age in  question,  (2)  the  member  had  the  sole  control  over  the  private 
locker  and  its  contents,  (3)  the  beverage  was  kept  for  the  sole  use  of 
the  member  and  not  for  barter,  sale,  exchange,  distribution  or  division 
among  the  members  of  the  club  or  other  persons. 

15  September  1961 

Intoxicating   Beverages;    Possession   of   Taxpaid   Liquor   in 

Wet  Area 

The  mere  possession  of  less  than  one  gallon  of  taxpaid  whiskey  in  a 
"wet"  area  is  not  a  violation  of  the  law.  It  would  have  to  be  alleged  and 
proven  that  the  whiskey  was  actually  held  for  the  purpose  of  sale. 

Y^r    I.  ■■•r  vvv*'  ■■■..  '1  vx,.-    ■■...  ■  ■^^'■-n',    ■  ■  '      ■.  .'")    ■■  •■  ■ 
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Intoxicating  Beverages;  Prohibition  Against  Exclusive  Outlets 

A   brewery  may  not  require   a   distributor  in   North   Carolina   to   limit 
his  sales  to  a  single  outlet  or  a  single  chain  store  system. 

11  July  1960 

Intoxicating  beverages;  Search  and  Seizure;  Authority  of 
Alcohol  Tax  Unit  Officers  to  Originate  and  Make  Searches 
AND  Seizures  under  State  Laws;  Authority  of  Alcohol  Tax 
Unit  Officers  (Federal  Officers)  to  Arrest  under  a  State 
Law  for  Violation  of  the  Liquor  Laws  of  the  State 

Federal  officers,  such  as  ATU  officers,  do  not  have  any  authority  to 
originate,  execute  and  serve  state  search  warrants  issued  under  the 
authority  of  state  statutes  nor  to  make  arrests  thereunder;  in  a  prose- 
cution in  a  state  court  for  a  violation  of  the  liquor  laws  it  is  competent 
and  proper  for  the  state  court  to  admit  evidence  which  has  been  secured 
by  ATU  officers  by  reason  of  search  and  seizure  if  such  search  and  seizure 
and  the  evidence  discovered  thereunder  is  proper,  legal  and  valid  under  the 
Federal  laws  and  the  Fourth  Amendment. 


13  December  1960 

Intoxicating   Beverages;    Transportation   into   Dry   County 
from  Out  of  State 

It  is  not  a  violation  of  the  law  for  a  person  to  transport  into  North 
Carolina  alcoholic  beverages  legally  purchased  outside  of  the  State  when 
the  same  are  for  his  own  personal  use  and  the  quantity  does  not  exceed 
one  gallon. 
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21  March  1962 

Intoxicating    Beverages;    Transportation    of    Not    More    Than 
One  Gallon  Taxpaid 

A  person  may  transport  for  his  personal  use  not  more  than  one  gallon 
of  taxpaid  alcoholic  beverage,  legally  purchased  in  another  State,  into 
and  through  North  Carolina,  provided  that  the  cap  or  seal  on  the  con- 
tainer has  not  been  opened  or  broken. 


JUDICIAL  SALES 

16  March  1961 

Judicial  Sales;  Personal  Property;  Caveat  Emptor;  Refusal  by 

Bidder  to  Comply  with  Bid;  Resale;  Liability  of 

High  Bidder  at  First  Sale 

The  doctrine  of  Caveat  Emptor  applies  to  execution  sales  of  personal 
property. 


JURIES;  JURORS 

13  March  1962 

Juries,   Jurors;    Fees;    Municipal   Recorder's    Court 

The  jury  fees  and  jury  deposit  in  a  municipal  recorder's  court  are  the 
same  as  in  a  justice  of  the  peace  court  with  respect  to  offenses  within  a 
J.  P.'s  jurisdiction.  In  a  case  not  within  a  J.  P.'s  jurisdiction  the  jury 
deposit  should  equal  the  county  superior  court  juror's  pay-per-day  multi- 
plied by  the  number  of  jurors  summoned  and  the  jurors  should  be  paid 
at  the  same  rate  as  if  serving  in  the  superior  court  of  the  county.  The 
above  opinion  applies  to  criminal  cases. 

5  July  1961 

JURIES;  Jurors;  Jury  Duty  Exemptions 

Under  the  provisions  of  G.  S.  9-19  officers  and  employees  of  a  State 
hospital  for  the  insane  are  exempt  from  service  as  jurors.  This  exemption 
applies  to  jury  duty  whether  drawn  for  a  regular  term  or  by  special  venire. 
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LABOR 


23  April  1962 


Labor;    Department    of    Labor;     Maximum    Working    Hours; 

Fifty-Five   Hours'   Work  Week   for  Women;    Effect   of 

Codification  of  Laws;  Statutes  in  Pari  Materia 

G.  S.  95-17  must  be  construed  along  with  G.  S.  95-26;  under  G.  S. 
95-17  the  maximum  hours  for  women  employees  are  48  hours  in  any  one 
week  but  female  office  workers  are  exempt  from  this  section;  under  G.  S, 
95-26  women  employees  may  not  be  worked  more  than  55  hours  in  any  one 
work  week  where  such  employees  are  over  16  years  of  age.  When  G.  S. 
95-17  and  G.  S.  95-26  are  construed  together,  women  employees  who  are 
office  workers  may  not  be  required  to  work  more  than  55  hours  in  any 
work  week. 

■  ,  6  November  1961 

Labor;   Minimum   Wage   Act;    ABC   Board   Not   Subject  to 
Minimum  Wage  Act;  ABC  Net  Profits 

Local  county  ABC  board  is  not  subject  to  Minimum  Wage  Act,  Article 
11  of  Chapter  95  of  the  General  Statutes. 

County  ABC  Board  may,  in  its  discretion,  expend  for  education  as  to 
the  effects  of  the  use  of  alcoholic  beverages  and  for  the  rehabilitation  of 
alcoholics,  not  more  than  5%  of  its  total  profits,  G.  S.  18-45.  Total  profits 
are  total  receipts  less  general  operating  expenses.  Amounts  required 
to  be  expended  for  law  enforcement  and  retained  as  sufficient  and  proper 
working  capital  are  not  general  operating  expenses. 

17  August  1961 

Labor;   Minimum  Wage   Act;   Distributive   Education  and 
Diversified   Occupations   Students   Enrolled   in   Public 

Schools 

A  Distributive  Educatioii  or  Diversified  Occupations  student,  a  person 
regularly  enrolled  in  the  North  Carolina  public  schools  and  attending 
school  part-time  and  working  on  a  part-time  basis,  at  some  craft  or  trade, 
is  not  an  "employee"  within  the  meaning  of  that  term  as  it  is  used  in  the 
North  Carolina  Minimum  Wage  Act  and  would  not  be  subject  to  the  Act. 
G.  S.  95-86(c)  (6). 

2  October  1961 

Labor;    Minimum   Wage    Act;    Exemptions;    Hotel    Employee 
Working   in   Kitchen  as   Cook  and   as   Waiter 

A  person  employed  in  a  hotel  as  a  cook  and  part-time  waiter  is  not 
exempt  from  the  provisions  of  the  Minimum  Wage  Law. 
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27  April  1962 

Labor;  Right-to-Work  Statute;  Closed  Shop;  Voluntary  Check- 
off OF  Union  Dues;  Employees  Voluntarily  Signing  Authoriza- 
tion TO  Employer  for  Deduction  of  Union  Dues  for  a  Period  of 
One   Year;    Escape   Clause;    Automatic    Renewal   of    Contract 

A  voluntary  agreement  between  an  employee  and  his  employer  authoriz- 
ing a  check-off  of  union  dues  for  a  period  of  one  year  is  valid  and  legal; 
clauses  for  the  deduction  of  initiation  fees  and  requiring  automatic  re- 
newal of  the  authorization,  unless  the  employee  gives  timely  notice  for 
the  necessary  number  of  days  as  required  by  the  authorization,  are  un- 
reasonable and  invalid. 


LOTTERIES 

21  July  1960 
Lotteries;  Illegal  Slot  Machines;  Disposition 
Illegal  slot  machines  may  be  confiscated  and  destroyed. 


MARRIAGE 

3  August  1961 

Marriage;  Authority  to  Perform  Marriage  Ceremonies 

Unless  a  pastor  of  a  church  is  an  ordained  minister  of  the  gospel  or  is 
specifically  authorized  by  his  church  to  perform  marriage  ceremonies,  he 
may  not  do  so. 

14  March  1961 

Marriage;   Correction  of  Names  on  Marriage   Certificate 

An  error  in  a  person's  name  on  a  marriage  certificate  may  be  corrected 
by  making  application  to  the  register  of  deeds  of  the  county  where  the 
marriage  ceremony  was  performed. 

10  August  1960 

Marriage;  County  in  Which  License  Is  To  Be  Obtained 

Under  G.  S.  51-6,  as  amended  by  the  1959  General  Assembly,  a  mar- 
riage license  is  valid  only  in  the  county  of  the  register  of  deeds  who  issued 
the  license. 
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1  June  1961 

MARRIAGE;    DIVORCE;    NO    WAITING    PERIOD    AFTER    FINAL    DECREE 

OF  Divorce 

In  those  cases  where  there  has  been  a  final  decree  of  divorce  granted 
in  a  divorce  proceedings  properly  and  legally  obtained  in  this  or  a  foreign 
state,  either  party  to  the  proceedings  may  immediately  marry  in  North 
Carolina. 

'    '.  '    "•'■     '  ■•  4  January  1961 

Marriage;    Inter-Racial    Marriage    Restrictions;    If    Marriage 
Valid  Where  Celebrated,  It  Is  Valid  in  This  State 

The  old  ease  of  STATE  v.  ROSS,  76  N.  C.  242,  holds  that  a  marriage, 
solemnized  in  a  state  whose  laws  permit  such  marriage,  between  a  Negro 
and  a  white  person  domiciled  in  such  state,  is  valid  in  North  Carolina. 
The  above  case  is  cited  with  approval  in  the  case  of  WOODARD  v.  BLUE, 
103  N.  C.  109.  ,    , 

24  March  1961 

Marriage;  Marriage  by  Proxy 

North  Carolina  law  does  not  authorize  proxy  marriage  ceremonies  in 
this  State. 

10  August  1961 

Marriage;    Parent's    Consent   Unnecessary   When    Charged 
With  Carnal  Knowledge 

In  a  case  where  a  twenty-year-old  boy  is  charged  with  carnal  knowl- 
edge of  a  fifteen-year-old  girl  under  G.  S.  14-26,  no  parent's  consent  is 
necessary  in  order  for  the  couple  to  marry  because  the  same  is  specifically 
provided  by  G.  S.  14-27. 


iERlT  SYSTEM  COUNCIL 


21  July  1960 

Merit  System  Council;  Employees  of  Local  Health  Departments; 
Compliance  With  Merit  System  Law  Compulsory 

The  State  merit  system  law  is  mandatory  with  respect  to  local  health 
department  employees  and  compliance  therewith  is  not  optional  with  the 
county. 
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MORTGAGES  AND  DEEDS  OF  TRUST 

30  November  1961 

Mortgages  and  Deeds  of  Trust;  Cancellation;  Authority  of 
"Credit  Manager"  to  Mark  to  Satisfaction  for  Corporation 

A  mortgage  marked  satisfied  by  the  "credit  Manager"  and  exhibited 
to  the  register  of  deeds  for  cancellation  of  record  is  insufficient  authority 
to  the  register  to  permit  him  to  cancel  the  same  of  record  unless  there 
is  a  power  of  attorney  to  the  named  credit  manager  on  record. 

24  October  1960 

Mortgages  and  Deeds  of  Trust;  Foreclosure;  Fees  and  Costs; 

Attorney's  Fees 

A  Clerk  of  the  Superior  Court  might,  in  his  discretion,  allow  attorney's 
fees  in  a  deed  of  trust  foreclosure  under  the  power  of  foreclosure  con- 
tained in  the  deed  of  trust  if  the  foreclosure  presented  unusual  problems 
requiring  the  services  of  an  attorney  and  if  the  deed  of  trust  itself  did 
not  prohibit  such  fees. 


MOTOR  VEHICLES 

5  July  1960 

Motor  Vehicles;   Campus  Police   Officers;   Right  of  Trustees 
to  Make  Rules  and  Regulations 

The  General  Assembly  could  constitutionally  delegate  to  the  Trustees 
of  Appalachian  State  Teachers  College  authority  to  adopt  rules  and 
regulations  for  the  control  and  use  of  streets,  alleys  and  parking  areas 
on  the  campus,  and  prescribe  that  violations  of  same  shall  constitute  a 
misdemeanor.  The  General  Assembly  may  also  provide  by  proper  legisla- 
tion that  the  provisions  of  Chapter  20  of  the  General  Statutes  relating 
to  the  use  of  the  highways  of  the  State  and  the  operation  of  motor 
vehicles  thereon  are  made  applicable  to  the  streets,  alleys  and  driveways 
on   the  campus   of  Appalachian   State   Teachers   College. 

12  December  1960 

Motor  Vehicles;  Certification  of  School  Bus  Drivers;  School 

Buses  Operated  by  State  and  County  Supported  School 

for  Exceptional  Children 

Station  wagons  used  by  a  school  for  exceptional  children  to  pick  up 
and   deliver   students   to   and   from    school   daily   are   school   buses   within 


36]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  97 

the  meaning  of  G.  S.  20-218  and  the  operators  thereof  are  required  to 
hold  a  school  bus  driver's  certificate  from  the  Department  of  Motor 
Vehicles  in  order  to  lawfully  operate  the  same  upon  the  highways. 

10  August  1961 

Motor  Vehicles;   Courts;   Jurisdiction  of  Mayor's  Court  Over 
Offense  of  No  Operator's  License 

The  mayor  of  a  town  has  no  jurisdiction  over  the  offense  of  no  opera- 
tor's license  in  his  capacity  as  a  magistrate  inasmuch  as  the  punishment 
therefor  may  exceed  a  fine  of  $50.00  or  imprisonment  for  30  days. 

17  May  1961 

Motor  Vehicles;    Courts;    Jurisdiction   of   Mayor    Over   Motor 
Vehicle  Law  and  City  Ordinance  Violations 

Mayors  of  incorporated  towns  are  by  virtue  of  G.  S.  160-13  constituted 
inferior  courts  and  within  the  corporate  limits  of  such  towns  have  the 
jurisdiction  of  a  justice  of  the  peace  in  all  criminal  matters  arising 
under  the  laws  of  the  State  or  under  ordinances  of  the  town.  Justices  of 
the  peace  by  virtue  of  G.  S.  7-129  have  exclusive,  original  jurisdiction  of 
criminal  offenses  wherein  the  punishment  prescribed  by  law  does  not  exceed 
a  fine  of  $50.00  or  imprisonment  for  30  days.  Whether  or  not  the  mayor 
of  an  incorporated  town  has  jurisdiction  to  try  any  particular  offense 
will  depend  upon  the  punishment  provided  therefor  in  the  statute  or 
ordinance  involved. 

4  January  1961 

Motor  Vehicles;   Criminal  Law;   Elements  of  Kacing 
on  Streets  and  Highways 

Unlawful  speeding  within  the  meaning  of  G.  S.  20-141  is  not  an  ele- 
ment of  the  various  offenses  of  motor  vehicle  racing  described  in  G.  S. 
20-141.3. 

30  January  1962 
Motor  Vehicles;  Criminal  Law;  Violations  of  Statutes 

G.  S.  20-141  is  a  criminal  statute  and  violations  of  its  provisions  con- 
stitute criminal  offenses. 

21  June  1961 

Motor    Vehicles;    Criminal    Procedure;    Warrants;    Citations; 

Uniform  Traffic  Ticket;   Use  of  Uniform  Traffic  Ticket  Not 

Compulsory  but  Ticket  Valid  When  Used  as  Warrant 

Use  of  the  Uniform  Traffic  Ticket  by  local  law  enforcement  officials 
either  as  a  citation  or  as  a  warrant  is  not  compulsory.  However,  if  the 
same  is  used  either  as  a  citation  or  as  a  warrant,  or  both,  the  same 
would  be  valid  and  enforceable  when  properly  completed  and  executed. 
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13  July  1961 

Motor    Vehicles;    Criminal    Procedure;    Warrants;    Citations; 

Uniform  Traffic  Ticket;   Use  of  Uniform  Traffic  Ticket  Not 

Compulsory  but  Ticket  Valid  When  Used  as  Warrant; 

Fee  for  Issuance 

The  uniform  ticket,  when  properly  completed  and  executed,  is  valid  as 
a  warrant  in  Justice  of  the  Peace  Courts  as  in  others  and  the  justice  of 
the  peace,  as  issuing  magistrate,  is  entitled  to  the  same  fees  for  issuance 
of  the  warrants  as  for  any  other  arrest  warrants. 

26  April  1961 

Motor  Vehicles;  Driver  Education  Courses;  Compelling  Persons 

Convicted  of  Motor  Vehicle  Law  Violations  to  Attend 

Driver  Education  Courses 

The  trial  court  may  as  a  condition  to  a  suspended  sentence  require 
the  defendant  to  attend  a  driver  education  course  and  pay  the  expenses 
thereof.  The  trial  court  has,  however,  no  authority  to  otherwise  compel 
motor  vehicle  law  violators  to  attend  driver  education  courses  by  any 
order  in  the  nature  of  a  sentence,  for  in  imposing  judgment  in  motor  ve- 
hicle law  violation  cases  the  court  is  limited  to  a  fine  or  imprisonment 
or  both  as  may  be  appropriate  for  the  particular  offense  concerned. 

24  January  1962 

Motor  Vehicles;   Driver's  License;   Chauffeur's   License; 
Driver  of  Municipal  Fire  Truck 

An  employee  of  a  municipal  fire  department  who  is  employed  prin- 
cipally for  the  purpose  of  driving  a  motor  vehicle  is  required  to  hold  a 
valid  chauffeur's  license.  G.  S.  20-6. 

9  May  1962 

Motor  Vehicles;  Driver's  License;  Chauffeur's  License;  Hauler 
of  Property  for  Hire 

A  person  who  owns  a  truck  and  operates  it  himself  for  compensation 
is  required  to  possess  a  valid  chauffeur's  license. 

16  June  1961 

Motor  Vehicles;  Driver's  License;  Chauffeurs'  Licenses;  Oper- 
ation OF  Property  Hauling  Vehicle  Licensed  for  More  Than 
20,000  Pounds  by  member  of  Partnership  Owning  Vehicle 

The  definition  of  "Chauffeur"  for  the  purpose  of  the  North  Carolina 
Driver's  License  Act  found  at  G.  S.  20-6  excludes  the  owners  of  property 
hauling  vehicles  or  combinations  thereof  licensed  for  more  than  20,000 
pounds  gross  weight.  This  exclusion  contemplates  and  would  include  any 
one  or  more  actual  legal  owners  of  a  vehicle,  including  one  or  more  of 
the  partners  when  a   motor  vehicle   belongs   to   a  partnership. 
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9  December  1960 

Motor   Vehicles;    Driver's   License;    Chauffeurs'    Licenses; 
School  Activity  Bus 

A  37-passenger  bus  owned  by  the  University  of  North  Carolina  Athletic 
Association  and  used  to  transport  athletic  teams  to  various  contests  in 
and  outside  North  Carolina  is  a  school  activity  bus  and  the  operator  thereof 
is  required  to  either  be  licensed  as  a  chauffeur  or  hold  a  school  bus  driver's 
certificate  in  order  to  lawfully  operate  the  same  upon  the  highways. 

28  November  1961 

Motor  Vehicles;   Driver's   License;    Commitment  to  Hospital 
for  Mentally  Disordered 

A  commitment  for  a  period  of  observation,  under  G.  S.  122-67,  is  not 
an  adjudication  of  insanity  and  the  clerk  is  not  required  by  G.  S.  20-17.1  (c) 
to  forward  a  copy  of  this  pi-oceeding  to  the  Commissioner  of  Motor  Ve- 
hicles. A  commitment  for  an  indefinite  period  entered  at  the  conclusion  of 
the  period  of  observation  would,  however,  be  an  adjudication  of  insanity, 
requiring  compliance  vath  G.  S.  20-17.1  (c). 

11  July  1960 

Motor  Vehicles;  Driver's  License;  Driving  After  License  Ee- 

vok:ed;   Not  Criminal  Offense   in  North  Carolina  to   Operate 

Motor  Vehicle  After  License  Revoked  in  Another  State  but 

Not  in  North  Carolina 

Suspension  or  revocation  of  the  operator's  license  under  the  provisions 
of  Chapter  20  of  the  General  Statutes  is  an  element  of  the  offense  of 
operating  a  motor  vehicle  while  license  is  suspended  or  revoked  under 
G.  S.  20-28  and  must  be  shown  in  order  to  sustain  a  conviction  of  that 
offense.  Where  the  evidence  tends  to  show  that  the  operator's  license  of 
an  individual  charged  with  driving  after  license  suspended  or  revoked 
was  not  suspended  by  the  State  of  North  Carolina  pursuant  to  Chapter  20 
of  the  General  Statutes,  the  individual  concerned  would  not  be  guilty 
of  a  violation  of  G.  S.  20-28  even  though  his  out-of-state  operator's  license 
may  have  been  suspended  or  revoked  by  that  State. 

15  September  1961 

Motor  Vehicles;   Driver's  License;   Drunken  Driving; 
Driving  While  License  Revoked 

A  conviction  in  the  Federal  courts  of  drunken  driving  in  violation  of 
Title  18,  Section  13  of  the  United  States  Code,  which  assimilates  the  pro- 
visions of  North  Carolina  criminal  law  into  the  Federal  law,  does  not  con- 
stitute a  prior  offense  of  drunken  driving  for  purposes  of  determining 
whether   or  not  punishment   can  be   imposed   for   a   second   offense   since 
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G.  S.  20-179  refers  directly  to  and  is  expressly  dependent  upon  a  prior 
conviction  or  convictions  of  G.  S.  20-138. 

However,  where  the  Department  of  Motor  Vehicles  has  revoked  an 
operator's  license  upon  receiving  notice  of  a  conviction  of  drunken  driving 
in  the  Federal  courts  and  the  licensee  ignores  the  revocation  and  continues 
to  drive,  then  he  may  properly  be  charged  with  driving  while  license 
revoked. 

2  March  1961 

Motor  Vehicles;  Driver's  License;  Drunken  Driving;  Narcotic 
Drugs;  Paraldehyde,  Not  Narcotic  Drug 

Paraldehyde  is  not  considered  a  narcotic  drug.  Therefore,  proof  of 
operating  a  motor  vehicle  while  under  the  influence  of  Paraldehyde  would 
not  support  a  conviction  for  operating  a  motor  vehicle  while  under  the 
influence  of  a  narcotic  drug. 

13  September  1960 

Motor  Vehicles;    Driver's   License;    Farm   Tractors 

Where  a  tractor,  although  designed  for  use  as  a  farm  implement,  is  not 
primarily  so  used,  the  driver  thereof  is  required  to  be  licensed  under  the 
North  Carolina  Uniform  Driver's  License  Act  in  order  to  operate  the 
vehicle  upon  the  highways. 

20  December  1960 

Motor  Vehicles;    Drivers'   Licenses;    Final   Conviction; 
Prayer  for  Judgment  Continued 

When  prayer  for  judgment  is  continued  in  a  criminal  case  upon  no 
conditions  or  upon  payment  of  the  costs  only,  there  is  no  final  judgment 
from  which  an  appeal  might  lie  and  consequently  no  final  conviction  within 
the  meaning  of  the  North  Carolina  Uniform  Driver's  License  Act,  G.  S. 
20-24(c).  However,  where  prayer  for  judgment  is  continued  upon  payment 
of  a  fine  or  other  conditions,  there  is  a  final  determination  of  the  case  by 
entry  of  an  appealable  judgment  and  a  final  conviction  within  the  meaning 
of  the  North  Carolina  Uniform  Driver's  License  Act,  G.  S.  20-24  (c),  and 
the  declaration  that  "prayer  for  judgment  is  continued"  will  be  considered 
surplusage. 

-  2  August  1960 

Motor  Vehicles;   Driver's   License;    Golf   Carts;    Electrically 
Operated  Golf  Carts 

An  electrically  operated  golf  cart  is  a  motor  vehicle  within  the  meaning 
of  the  registration  and  licensing  provisions  of  the  North  Carolina  Motor 
Vehicle  Laws  and  unless  specifically  exempted  by  some  provision  thereof 
is  required  by   G.   S.  20-50  to  be  registered  and  licensed  when   operated 
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upon  the  highways.  Prerequisites  to  such  registration  are  compliance  with 
the  Financial  Eesponsibility  Act  of  1957,  G.  S.  20-309,  et  seq.,  as  well  as 
the  requirements  of  Part  9  of  Article  3  of  Chapter  20  of  the  General 
Statutes  relating  to  size,  weight,  construction  and  equipment  of  vehicles. 
An  electrically  operated  golf  cart  is  also  a  motor  vehicle  within  the 
meaning  of  the  driver's  license  provisions  of  the  North  Carolina  Motor 
Vehicle  Laws  and,  unless  specifically  exempted,  the  operator  thereof  is 
required  by  G.  S.  20-37  to  be  licensed  when  such  vehicle  is  operated 
upon  the  highways.  If  an  unlicensed  person  operates  a  golf  cart  upon 
the  highways,  such  operation  would  be  violative  of  G.  S.  20-7 (k)  and 
the  operator  would  be  guilty  of  a  misdemeanor  for  driving  without  a 
license. 


15  November  1960 

Motor  Vehicles;  Drivers'  Licenses;  New  Residents;   Necessity 
OF  Nevv^  Residents  to  Obtain  Operator's  License 

New  residents  of  North  Carolina  are  required  to  hold  valid  North  Caro- 
lina operators'  licenses  in  order  to  operate  motor  vehicles  over  the  high- 
ways of  this  State  unless  exempted  by  some  provision  contained  in  G.  S. 
20-8.  There  is  no  grace  period  during  which  such  new  residents  of  this 
State  can  drive  on  the  basis  of  operators'  licenses  valid  in  some  other 
State. 


■  13  July  1961 

Motor   Vehicles;    Drivers'    Licenses;    Nonresidents    Commuting 
TO  North  Carolina  for  Work 

A  bona  fide  resident  of  South  Carolina  whose  automobile  is  properly 
registered  in  that  state  and  who  holds  a  valid  operator's  license  from  that 
state,  need  not  register  his  vehicle  in  North  Carolina  nor  obtain  a  North 
Carolina  operator's  license  merely  because  he  leaves  his  family  in  South 
Carolina  and  commutes  to  a  city  located  in  this  State  to  work  during 
the  week,  returning  home  each  weekend. 


29  August  1961 

Motor  Vehicles  ;  Drivers'  Licenses  ;  Point  System  ; 
Nolo  Contendere 

It  is  not  appropriate  for  the  Department  of  Motor  Vehicles  to  assess 
points  for  convictions  based  upon  plea  of  nolo  contendere  for  purposes 
of  the  "point  system"  provisions  of  the  Uniform  Driver's  License  Act 
[G.  S.  20-16(a)  (5)  and  (c)].  This  opinion  modifies  in  part  the  opinion 
expressed  in  a  letter  to  the  Honorable  J.  A.  Rogers,  Judge,  Grifton  Re- 
corder's Court,  on  March  4,  1960. 
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16  September  1961 

Motor  Vehicles;  Driver's  Licenses;  Registration  and  Licensing; 

Special  Mobile  Equipment;  Safety  and  Financial  Responsibility 

Act  of  1953  and  Vehicle  Responsibility  Act  of  1957 

A  motor  vehicle  which  has  been  so  altered  as  to  have  no  further  prac- 
tical use  for  the  transportation  of  persons  or  property,  but  has  had  mounted 
thereon  a  wood  saw,  is  considered  special  mobile  equipment  and  as  such  is 
subject  to  registration  and  licensing  under  the  provisions  of  G.  S,  20-87(j). 
The  operator  of  special  mobile  equipment  is  required  to  be  licensed  under 
the  Uniform  Driver's  License  Act  in  order  to  operate  the  same  upon  the 
public  highways.  The  term  "Motor  Vehicle"  as  used  in  the  Motor  Vehicle 
Safety  and  Financial  Responsibility  Act  of  1953  and  the  Vehicle  Financial 
Responsibility  Act  of  1957  includes  special  m.obile  equipment  and  the  same 
cannot  be  registered  and  a  license  plate  issued  therefor  without  a  showing 
by  the  owner  of  proof  of  financial  responsibility. 

18  July  1961 

Motor   Vehicles;    Drivers'   Licenses;    Revocation   of   Licenses; 
Use  of  Motor  Vehicle  in  Commission  of  a  Felony 

The  driver's  license  of  one  who  is  convicted  of  the  arson  of  a  motor 
vehicle  is  not  thereby  subject  to  revocation  under  the  mandatory  provisions 
of  G.  S.  20-17(3)  for  use  of  a  motor  vehicle  in  commission  of  a  felony. 

30  March  1961 

Motor  Vehicles;  Drivers'  Licenses;  Speeding 

The  mandatory  provisions  of  G.  S.  20-16.1  do  not  compel  the  suspension 
of  an  operator's  license  when  such  operator  is  convicted  of  driving  55 
miles  per  hour  in  a   35   miie-per-hour  zone,  nothing   else   appearing. 

15  December  1960 

Motor  Vehicles;   Driver's  License;   Suspension;  Driving 
While  License  Is  Suspended 

A  charge  of  driving  while  license  is  suspended  is  proper  where  an 
individual  has  been  apprehended  operating  a  motor  vehicle  while  his 
license  is  suspended  \mder  the  provisions  of  G.  S.  20-279.13  for  nonpayment 
of  a  civil  judgment  arising  out  of  the  operation  of  a  motor  vehicle,  such 
conduct  being  a  misdemeanor  under  the  provisions  of  G.  S.  20-28. 

3  January  1962 

Motor  Vehicles;  Equipment  and  Construction;  Definition 
OF  THE  Word  "Body" 

The  word  "body"  as  used  in  connection  with  motor  vehicles  does  not 
encompass  the  wheels  or  bumpers  of  the  vehicle. 
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18  September  1961 

Motor  Vehicles;   Equipment  and   Construction,  Horns   and 
Warning   Devices;    Siren   on    Nonmotorized    Bicycle 

It  is  unlawful  for  any  nonmotorized  bicycle  to  be  equipped  with  a  siren 
or  for  any  person  to  use  a  siren  on  such  a  bicycle  unless  they  are  other- 
wise authorized  so  to  do  under  one  or  more  of  the  provisions  of  G.  S. 
20-125(b). 

22  February  1962 

Motor  Vehicles;    Equipment  and   Construction;    Lighting 
Equipment;    Operation    During    Daylight    Hours 

Lighting  equipment  required  by  G.  S.  20-129.1  must  be  carried  by  motor 
vehicles  operated  during  daylight  hours. 

20  March  1961 

Motor   Vehicles;    Equipment;    Lighting   and    Signal   Equipment 

Required  for  Two-wheel  Trailers  Operated  by  North 

Carolina  State  Highway  Commission 

Small  two-wheel  trailers  approximately  66  inches  wide,  58  inches  high, 
67  inches  long  plus  tongue,  weighing  approximately  1200  pounds  and 
operated  by  the  State  Highway  Commission  in  connection  with  patching 
highways,  known  as  "tar  kettles",  are  required  by  statute  to  be  equipped 
with  turn  signals  if  manufactured  or  assembled  after  July  1,  1953,  or  if 
the  distance  from  the  top  of  the  steering  post  to  the  left  outside  limit 
of  the  load  exceeds  24  inches  or  if  the  distance  from  the  top  of  the  steering 
wheel  to  the  end  of  the  load  exceeds  14  feet.  In  addition,  the  above- 
described  trailers  must  be  equipped  with  two  rear  red  reflectors  and  a 
stop  light,  the  latter  being  required  only  if  the  trailer  or  load  obscures 
the  stop  light  on  the  towing  vehicle. 

2  August  1960 

Motor  Vehicles;  Golf  Carts;  Electrically  Operated  Golf  Carts; 
Motor  Vehicle   Registration  and  Driver's   License   Laws 

An  electrically  operated  golf  cart  is  a  m.otor  vehicle  within  the  meaning 
of  the  registration  and  licensing  provisions  of  the  North  Carolina  Motor 
Vehicle  Laws  and  unless  specifically  exempted  by  some  provision  thereof 
is  required  by  G.  S.  20-50  to  be  registered  and  licensed  when  operated 
upon  the  highways.  Prerequisites  to  such  registration  are  compliance  with 
the  Financial  Responsibility  Act  of  1957,  G.  S.  20-309,  et  seq.,  as  well  as 
the  requirements  of  Part  9  of  Article  3  of  Chapter  20  of  the  General 
Statutes  relating  to  size,  weight,  construction  and  equipment  of  vehicles. 

An  electrically  operated  golf  cart  is  also  a  motor  vehicle  within  the 
meaning  of  the  driver's  license  provisions  of  the  North  Carolina  Motor 
Vehicle   Laws   and,   unless   specifically   exempted,   the   operator  thereof  is 
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required  by  G.  S.  20-37  to  be  licensed  when  such  vehicle  is  operated  upon 
the  highways.  If  an  unlicensed  person  operates  a  golf  cart  upon  the  high- 
ways, such  operation  would  be  violative  of  G.  S.  20-7  (k)  and  the  operator 
would  be  guilty  of  a  misdemeanor  for  driving  without  a  license. 

14  September  1961 

MOTOR  Vehicles;  Judge's  Charge;  Instruction  Where  Defendant 
Charged  With  Speeding  More  Than  80  Miles  Per  Hour 

Regardless  of  whether  in  a  strict  sense  a  violation  of  G.  S.  20-141 
(speeding)  without  a  further  finding  with  respect  to  the  rate  of  speed 
involved  would  be  deemed  a  lesser  degree  of  the  crime  of  violating  G.  S. 
20-141  by  speeding  in  excess  of  80  miles  per  hour,  it  is  nonetheless  neces- 
sary and  proper  that  the  jury  be  given  the  opportunity  under  proper 
instructions  to  find  a  verdict  of  speeding  at  the  greater  rate  of  speed  or  at 
the  lesser  rate  of  speed  if  the  State  fails  to  prove  the  greater.  In  order 
that  the  more  severe  penalty  of  speeding  in  excess  of  80  miles  per  hour 
can  be  imposed  the  jury  must  find  as  a  part  of  their  verdict  that  the 
speeding  was  of  such  degree,  but  if  they  do  not  so  find,  that  does  not  end 
the  case  for  they  should  be  so  instructed  that  they  can  return  a  verdict  of 
simply  speeding  in  excess  of  the  lawful  limits,  in  violation  of  G.  S.  20-141 
and  punishable  as  provided  in  G.  S.  20-176 (b). 

22  July  1960 

Motor    Vehicles;    Records;    Authority    to    Furnish    Abstract 

Copies  of  Records  Relating  to  Operator's  License  and 

Charge  a  Fee  Therefor 

The  Department  of  Motor  Vehicles  is  authorized  under  provisions  of 
G.  S.  20-26  to  furnish  abstract  copies  of  operator's  license  records  upon 
request  to  insurance  companies  and  others  having  a  need  therefor  and  to 
charge  a  fee  for  such  service  not  to  exceed  $1.00. 

27  September  1961 

Motor  Vehicles;  Registration;  Community  Colleges;  Permanent 
Licensing  of  Vehicles 

Inasmuch  as  community  colleges  are  institutions  established  under  the 
General  Statutes  by  local  governmental  authorities  and  are  governed  by 
trustees  appointed  by  and  responsible  to  several  of  the  various  govern- 
mental units  whose  vehicles  are  entitled  to  permanent  licensing,  then  the 
community  college  itself  is  entitled  to  permanent  licensing  of  its  vehicles. 

14  July  1960 

Motor  Vehicles;  Registration;  Farm  Trailers 

Under  certain  circumstances  farm  trailers  are  not  required  to  be 
registered.  Whether  or  not  a  given  farm  trailer  is  required  to  be  licensed 
depends   largely   upon   the   use   to   which   it   is   put   and   the   applicability 
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of  G.  S.  20-51  exempting  some  farm  trailers  from  registration  and  licensing. 

Trailers  and  semi-trailers  attached  to  farm  tractors  equipped  with 
rubber  tires  need  not  be  licensed  when  used  by  a  farmer,  his  tenant,  agent 
or  employee  when  transporting  his  own  farm  implements,  supplies  or 
products  from  place  to  place  on  the  same  farm  although  they  might  co- 
incidentally  travel  upon  some  portion  of  the  highway,  under  the  pro- 
vision of  G.  S.  20-51. 

No  farm  tractor  as  defined  by  statute,  that  is  one  actually  designed  and 
operated  in  connection  with  a  farming  operation,  need  be  licensed  if 
equipped  with  rubber  tires  and  unless  operated  on  a  for-hire  basis.  Like- 
wise, no  farm  tractor  whether  equipped  with  rubber  tires  or  not  need  be 
licensed  if  designed  for  use  in  work  off  the  highway  and  operated  on  the 
highway  only  for  the  purpose  of  going  to  and  from  such  non-highway 
projects.  No  farm  tractor  need  be  licensed  if  operated  on  the  highway  only 
for  the  purpose  of  crossing  the  same.  Tractors,  other  than  farm  tractors 
as  defined  by  statute,  must  be  licensed  unless  falling  within  one  of  the 
statutory  exemptions. 

13  July  1961 

Motor  Vehicles;  Registration;  Drivers'  Licenses;  Nonresidents 
Commuting  to  North  Carolina  for  Work 

A  bona  fide  resident  of  South  Carolina  whose  automobile  is  properly 
registered  in  that  state  and  who  holds  a  valid  operator's  license  from 
that  state,  need  not  register  his  vehicle  in  North  Carolina  nor  obtain  a 
North  Carolina  operator's  license  merely  because  he  leaves  his  family  in 
South  Carolina  and  commutes  to  a  city  located  in  this  State  to  work 
during  the  week,  returning  home  each  weekend. 

4  August  1960 

Motor  Vehicles;  Registration  by  Nonresidents;  Nonresidents 
Commuting  to  North  Carolina  to  Work 

A  person  who  maintains  his  residence  and  domicile  in  South  Carolina 
and  commutes  to  North  Carolina  for  the  purpose  of  employment,  returning 
to  South  Carolina  at  the  er.d  of  each  day  or  at  the  end  of  each  week  falls 
within  the  provisions  of  the  general  reciprocity  agreement  between  the 
States  of  North  Carolina  and  South  Carolina  and  is  not,  therefore,  re- 
quired to  register  his  motor  vehicle  in  North  Carolina. 

If,  however,  the  individual  does  not  return  home  at  least  weekly, 
then  he  would  not  fall  within  the  provisions  of  the  reciprocity  agreement 
and  would  be  required  to  register  his  motor  vehicle  in  this  State  re- 
gardless of  his  legal  residence. 

30  March  1961 

Motor    Vehicles;    Registration;    Requirement    of    Nonresident 
to  Purchase  City  Tags 

The  residence  of  the  owner  of  a  motor  vehicle  is  not  directly  material 
upon  the  question  of  whether  or  not  a  city  license  tag  must  be  purchased 
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for  any  given  vehicle  under  the  provisions  of  G.  S.  20-97,  the  question 
being  rather  whether  or  not  the  vehicle  is  principally  garaged  in  the 
city  issuing  the  license  tag  coupled  with  whether  or  not  the  vehicle  is 
or  should  be  registered  and  licensed  by  the  State  of  North  Carolina.  The 
residence  of  the  owner  of  the  vehicle  may,  of  course,  be  material  upon 
the  latter  criteria. 

16  February  1961 

Motor  Vehicles;   Registration;    Special  Mobile  Equipment; 
Bus  Equipped  as  Rolling  Photographic  Studio 

Bus  equipped  as  a  rolling  studio  for  photographer  is  not  "Special 
Mobile  Equipment",  as  the  same  is  defined  in  G.  S.  20-38 (bb)  and  does 
not  qualify  for  the  special  motor  vehicle  license  tax  rate  under  G.  S. 
20-87 (j). 

30  April  1962 

Motor  Vehicles;   Registration;   Special  Mobile   Equipment; 
Logging  Vehicle 

A  reconstructed  self-propelled  vehicle  designed  for  towing  logs  in  the 
woods  must  comply  with  the  registration  and  equipment  requirements  of 
Chapter  20  of  the  General  Statutes  of  North  Carolina  even  though  such 
vehicle  is  only  used  on  the  highways  occasionally. 

16  September  1960 

Motor  Vehicles;  Registration;  Special  Mobile  Equipment;  Wood 

Saw  Mounted  on  Auto;  Sa-Fety  and  Financial  Responsibility 

Act  of  1953  and  Vehicle  Responsibility  Act  of  1957 

A  motor  vehicle  which  has  been  so  altered  as  to  have  no  further  prac- 
tical use  for  the  transportation  of  persons  or  property,  but  has  had 
mounted  thereon  a  wood  saw,  is  considered  special  mobile  equipment  and 
as  such  is  subject  to  registration  and  licensing  under  the  provisions  of 
G,  S.  20-87(j).  The  operator  of  special  mobile  equipment  is  required  to  be 
licensed  under  the  Uniform  Driver's  License  Act  in  order  to  operate  the 
same  upon  the  public  highways.  The  term  "Motor  Vehicle"  as  used  in 
the  Motor  Vehicle  Safety  and  Financial  Responsibility  Act  of  1953  and 
the  Vehicle  Financial  Responsibility  Act  of  1957  includes  special  mobile 
equipment  and  the  same  cannot  be  registered  and  a  license  plate  issued 
therefor  without  a  showing  by  the  owner  of  proof  of  financial  responsibility. 

12  December  1961 

Motor  Vehicles;  Rules  of  the  Road;  Four-way  Stop  at 
Intersection 

Local  authorities  may  enact  ordinances  authorizing  the  erection  of  stop 
signs  at  all  four  entrances  at  an  intersection  within  the  corporate  limits 
of  the  town. 
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22  August  1960 

Motor  Vehicles;  Rules  of  the  Road;   Hit  and  Run  Statute; 
Applicability  to  Accidents  Occurring  on  Private  Property 

The  provisions  of  G.  S.  20-166  relating  to  the  so-called  hit  and  run 
statute  and  requiring  the  driver  of  any  vehicle  involved  in  an  accident 
or  collision  resulting  in  death,  personal  injury  or  property  damage  to 
stop  at  the  scene  of  the  accident  or  collision,  render  aid  to  those  needing 
it,  and  furnish  certain  information  to  persons  in  any  other  car  involved,  to 
the  person  whose  property  is  damaged  or  to  the  nearest  available  peace 
officer,  is  not  limited  to  accidents  and  collisions  occurring  on  the  highway, 
but  applies  with  equal  force  to  any  accident  or  collision  involving  any 
motor  vehicle  occurring  off  the  highway  where  there  is  resultant  death, 
personal  injury  or  property  damage  as  described  in  the  statute. 

10  March  1961 

Motor  Vehicles;  Rules  of  the  Road;  Pedestrians  Walking  on 
Shoulders  of  Highway 

G.  S.  20-174(d),  which  makes  it  unlawful  for  pedestrians  to  walk  along 
the  traveled  portion  of  a  highway  except  on  the  extreme  lefthand  side 
thereof,  does  not  make  it  unlawful  for  a  pedestrian  to  walk  on  the  right- 
hand  shoulder  or  right-hand  unpaved  portion  of  a  paved  highv/ay  inasmuch 
as  the  shoulder  is  intended  for  emergency  use  only  and  is  not  a  part  of 
the  highway  intended  for  ordinary  travel. 

''      ~  '  ■"  6  October  1960 

Motor  Vehicles;  Rules  of  the  Road;  Reckless  Driving;  Streets 

AND  Highways;  Applicability  of  the  Rules  of  the  Road 

to  a  Nondedicated  Road 

The  reckless  driving  statute,  G.  S.  20-140,  is  applicable  to  the  opera- 
tion of  a  motor  vehicle  upon  any  street  or  highway  which  is  as  a  matter  of 
fact  open  to  the  unrestricted  use  of  the  public  at  large,  whether  or  not 
the  State  of  North  Carolina  maintains  the  road  and  regardless  of  whether 
the  same  is  open  to  actual  use  by  the  general  public  by  prescription,  dedi- 
cation or  otherwise.  ,,..■,,  ;  ^. .,-.',    >'. 

16  November  1961 

Motor  Vehicles;    Rules   of  the   Road;    Speeding;   Admissibility 
of  Speed  Watch  and  Radar  Evidence 

Evidence  obtained  through  use  of  radar  or  other  mechanical  speed 
measuring  devices  is  adm.issible  in  speeding  cases  upon  a  showing  that  the 
equipment  used  was  tested  and  found  to  be  accurate  at  the  location  where 
it  was  placed. 
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7  July  1961 

Motor  Vehicles;   Rules  of  the   Road;    Speeding;   Authority  of 
Municipalities  to   Regulate   Speed   on   State   Highways 

A  municipality  under  G.  S.  20-141  (f)  has  authority  to  reduce  the 
statutory  speed  limit  on  State-maintained  highways  within  their  juris- 
diction at  intersections  within  the  vicinity  of  public,  private  or  parochial 
schools  or  recreational  areas  on  the  basis  of  an  engineering  and  traffic 
investigation. 

28  February  1961 

Motor    Vehicles;    Rules    of    the    Road;    Speeding;    Municipal 
Ordinances;  Power  of  Local  Authorities  to  Fix  Speed  Limita- 
tions on  Streets  Not  a  Part  of  the  State  Highway  System 

Local  authorities  may  under  the  provisions  of  G.  S.  20-141  (fl)  and  in 
their  discretion  fix  by  ordinance  speed  limits  deemed  safe  and  proper 
on  streets  within  their  jurisdictions  which  are  not  maintained  by  the  State 
Highway  Commission  without  regard  to  whether  such  streets  have  fronting 
on  them  residential  districts  within  the  meaning  of  G.  S.  20-38 (w)l.  Speed 
limits  so  fixed  may  not  be  less  than  25  miles  per  hour  and  are  not 
effective  until  signs  have  been  erected  giving  notice  of  the  speed  limits 
on  such  streets. 

17  February  1961 

Motor  Vehicles;  Rules  of  the  Road;   Speeding;   Punishment; 
In  Excess  80  Miles  an  Hour 

The  punishment  applicable  upon  conviction  of  speeding  in  excess  of  80 
miles  per  hour  is  a  fine  of  not  less  than  $50.00  or  imprisonment  for  not 
more  than  2  years  or  both  in  the  discretion  of  the  court  under  the  pro- 
visions of  G.  S.  20-180. 

30  March  1961 

Motor  Vehicles;  Rules  of  the  Road;  Speeding 
35  mile-per-hour  zone 

The  mandatory  provisions  of  G.  S.  20-16.1  do  not  compel  the  suspension 
of  an  operator's  license  when  such  operator  is  convicted  of  driving  55 
miles  per  hour  in  a  35  mile-per-hour  zone,  nothing  else  appearing. 

12  September  1960 

Motor    Vehicles;    Title    and    Registration,    Dealers;    Vehicle 
Financial  Responsibility  Act  of  1957 

An  automobile,  which  has  been  sold  by  a  dealer  and  is  operated  by  the 
new  owner  for  a  short  period  of  time  with  Dealer  plates  thereon,  is  no 
longer  covered  with  liability  insurance  under  the  insurance  policy  of  the 
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automobile  dealer,  and  it  is  unlawful  for  the  new  owner  to  operate  the 
motor  vehicle  in  this  State  without  having  in  full  force  and  effect  the 
financial  responsibility  required  by  the  Vehicle  Financial  Responsibility 
Act  of  1957. 

13  July  1961 

Motor   Vehicles;    Title    and    Registration;    Drivers'    Licenses; 
Nonresidents  Commuting  to  North  Carolina  for  Work 

A  bona  fide  resident  of  South  Carolina  whose  automobile  is  properly 
registered  in  that  state  and  who  holds  a  valid  operator's  license  from 
that  state,  need  not  register  his  vehicle  in  North  Carolina  nor  obtain  a 
North  Carolina  operator's  license  merely  because  he  leaves  his  family 
in  South  Carolina  and  commutes  to  a  city  located  in  this  State  to  work 
during  the  week,  returning  home  each  weekend. 

22  August  1960 

Motor  Vehicles;  Title  and  Registration;  For  Hire;  Computation 
OF  Mileage  in  North  Carolina  for  Purpose  of  Allocation; 

Peddle  Miles 

So-called  "peddle"  miles,  that  is  additional  route  miles  run,  not  neces- 
sary to  the  hauls  but  for  the  convenience  of  the  carrier  in  routing  oper- 
ations, are  properly  includable  in  the  percentage  allocation  computation  of 
mileage  driven  in  connection  with  interstate  hauls  for  the  purpose  of 
the  North  Carolina  6%  gross  receipts  tax  on  common  carriers  of  property 
imposed  by  G.  S.  20-88  (e). 

22  August  1960 

Motor    Vehicles;    Title    and    Registration;    Multi-use    Trailer 
as  Implement  of  Husbandry 

A  multi-use  trailer,  owned  and  operated  by  a  company  engaged  in  the 
manufacture  and  distribution  of  fertilizer  material,  the  operation  of  a 
cotton  gin  and  the  operation  of  certain  farm  properties,  is  not  an  imple- 
ment of  husbandry  within  the  meaning  of  G.  S.  20-38 (k)  when  loaned  out 
during  a  part  of  the  year  for  spreading  of  liquid  nitrogen,  loaned  out 
during  another  part  of  the  year  for  hauling  unginned  cotton  to  the  gin, 
and  used  during  other  parts  of  the  year  to  haul  water  on  farms  operated 
by  the  company  since  such  uses  constitute  various  facets  of  the  company's 
commercial  operation  and  the  trailer  is  not  therefore  used  exclusively 
in  the  conduct  of  agricultural  operations  within  the  meaning  of  G.  S. 
20-38(k). 

9  September  1960 

Motor  Vehicles;   Title  and   Registration;   Vehicles   Owned   by 
North  Carolina  Residents 

Where  persons  maintain  their  families  at  a  place  in  this  State  and 
keep  tractors  and  trailers  owned  by  them  parked  at  such  place  when  not 
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in  use  and  follow  the  produce  season  from  Florida  to  Maryland  and  haul 
produce  to  northern  and  v/estern  markets  and  the  tractors  and  trailers 
remain  for  only  a  short  time  at  the  place  where  the  owners  and  their  fami- 
lies reside  within  this  State,  the  owners  are  residents  of  North  Carolina 
and  their  tractors  and  trailers  and  other  tangible  personal  property  must 
be  listed  for  ad  valorem  taxation  in  the  township  where  such  owners  have 
their  residence,  and  the  tractors  and  trailers  are  required  by  the  North 
Carolina  Motor  Vehicle  Laws  to  be  registered  and  licensed  in  this  State. 

29  November  1960 

Motor  Vehicles;  Vehicle  Financial  Responsibility  Act  of  1957; 
Authority  of  State  Highway  Patrolmen  to  Seize  License  Plates 
Cancelled  Under  the  Vehicle  Financial  Responsibility  Act  of 
1957;  Authority  of  State  Highway  Patrolmen  to  Arrest  V/ith- 
ouT  Warrant  One  Who  Refuses  to  Surrender  Plates 

State  Highway  Patrolmen  engaged  in  the  service  of  Form  FS-7,  a  so- 
called  pickup  order  directing  such  patrolmen  to  obtain  the  registration 
card  and  license  plates  of  a  vehicle  where  vehicle  financial  responsibility 
has  not  been  maintained  as  required  by  the  Vehicle  Financial  Responsi- 
bility Act  of  1957,  has  authority  under  the  provisions  of  G.  S.  20-45  and 
G,  S.  20-63 (a)  as  agents  of  the  Commissioner  of  Motor  Vehicles  to  seize 
and  remove  registration  certificates  and  license  plates  in  the  course  of 
service  of  the  Form  FS-7  without  first  procuring  any  criminal  warrant. 
Such  authority  extends  to  seizure  of  plates  without  warrant  anywhere 
in  the  State  of  North  Carolina  whether  on  private  property  or  otherwise. 

Whenever  an  individual  refuses  to  surrender  his  registration  certificate 
and  license  plates  upon  service  of  a  Form  FS-7,  such  refusal  constitutes  a 
misdemeanor  within  the  meaning  of  G.  S.  15-41  authorizing  the  State  High- 
way Patrolman,  as  a  peace  officer,  to  arrest  such  person  without  a  war- 
rant for  commission  of  a  misdemeanor  in  his  presence. 

3  October  1960 

Motor  Vehicles;  Vehicle  Financial  Responsibility  Act  of  1957; 

Failure  of  Ovi^ner  to  Deliver  Certificate  of  Registration  and 

Plates  After  Revocation  for  Failure  to  Maintain 

Proof  of  Financial  Responsibility 

Under  the  provisions  of  the  Vehicle  Financial  Responsibility  Act  of  1957 
the  law  presumes  that  when  proof  of  financial  responsibility  is  terminated 
with  regard  to  any  motor  vehicle,  the  owner  thereof  shall  forthwith  and 
voluntarily  surrender  the  registration  certificate  and  plates  of  the  vehicle 
to  the  Department  of  Motor  Vehicles.  If  he  does  not  do  this  and  a  so- 
called  pickup  order  is  served  on  him  under  the  provisions  of  G.  S.  20-63, 
it  is  then  incumbent  upon  the  owner  of  the  motor  vehicle  to  deliver 
the  certificate  of  registration  and  registration  plates  to  the  officer  serving 
the  notice,  which  delivery  would  contemplate  actual  physical  delivery.  It 
would  not  appear  that  the  Legislature  intended  to  impose  upon  State 
Highway  Patrolmen  serving  pickup  orders  the  duty  of  removing  license 
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plates  from  vehicles  to  which  attached  or  to  take  any  other  action  other 
than  serving  the  order  and  receiving  physical  delivery  of  the  registration 
certificate  and  plates.  Granting  permission  to  the  officers  serving  the 
pickup  order  to  remove  the  plates  from  the  vehicle  does  not  constitute 
delivery  within  the  meaning  of  G.  S.  20-312  and  refusal  to  deliver  the 
certificate  of  registration  and  registration  plates  at  the  time  the  pickup 
order  is  served  constitutes  a  violation  of  G.  S.  20-312  and  is  a  misdemeanor. 

,    ...^   .  „    ,  6  October  1960 

Motor  Vehicles;  Vehicle  Financial  Responsibility  Act  of  1957; 
Motorized  Wheel  Chair  as  Motor  Vehicle 

A  motorized  wheel  chair  or  similar  vehicle  authorized  to  be  registered 
and  licensed  under  the  provisions  of  G.  S.  20-37.1  is  a  motor  vehicle  within 
the  meaning  of  the  Vehicle  Financial  Responsibility  Act  of  1957  and  the 
provisions  of  that  act  prohibit  the  registration  of  such  vehicles  in  this 
State  unless  the  owner  at  the  time  of  registration  shows  proof  of  financial 
responsibility. 

16  February  1961 

Motor  Vehicles;  Vehicle  Financial  Responsibility  Act  of  1957; 
Notice  of  Cancellation;  Cancellation  Requested  Under  Au- 
thority OF  Power  of  Attorney  to  Premium  Finance   Company 

When  cancellation  of  motor  vehicle  liability  insurance  is  made  at  the 
request  of  one  holding  a  valid  power  of  attorney  to  cancel  the  insurance 
under  the  circumstances  giving  rise  to  the  request  for  cancellation,  the 
one  holding  the  power  of  attorney  stands  in  the  position  of  insured  and 
is  his  agent  and  attorney  for  that  purpose.  Under  these  circumstances  no 
notice  under  the  provisions  of  G.  S.  20-310  need  be  given  to  the  insured 
of  cancellation  of  the  motor  vehicle   liability  insurance   affected. 

12  September  1960 

Motor  Vehicles;  Veh:icle  Financial  Responsibility  Act  of  1957; 
Title  and  Registration;  Dealers 

An  automobile,  which  has  been  sold  by  a  dealer  and  is  operated  by  the 
new  owner  for  a  short  period  of  time  with  Dealer  plates  thereon,  is  no 
longer  covered  with  liability  insurance  under  the  insurance  policy  of  the 
automobile  dealer,  and  it  is  unlawful  for  the  new  o^vner  to  operate  the 
motor  vehicle  in  this  State  without  having  in  full  force  and  effect  the 
financial  responsibility  required  by  the  Vehicle  Financial  Responsibility 
Act  of  1957. 

'        '  ''  6  December  1960 

Motor  Vehicles;   Volunteer  Firemen;    Sirens;    Rights  of   Way 

When  a  volunteer  fireman  is  actually  using  his  privately-owned  vehicle 
in  the  performance  of  his  duties  as  a  fireman,  there  may  be  installed  there- 
on a  red  light  visible  from  the  front  of  the  vehicle.  Only  the  chief  and 
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assistant  chief  of  a  volunteer  fire  department  may  use  a  siren  on  his 
privately-owned  automobile,  and  no  other  volunteer  fireman  other  than 
the  chief  or  his  assistant  may  do  so.  Fire  department  vehicles,  that  is  those 
actually  belonging  to  the  fire  department  and  not  individual  members 
thereof,  are  accorded  the  right-of-way  when  the  drivers  thereof  are  sound- 
ing audible  signals  by  bell,  siren  or  exhaust  whistle.  However,  such  right- 
of-way  does  not  operate  to  relieve  the  driver  of  a  fire  department  vehicle 
from  the  duty  to  drive  with  due  regard  for  the  safety  of  others  using  the 
highway,  nor  to  protect  the  driver  of  any  such  vehicle  from  the  conse- 
quence of  any  arbitrary  exercise  of  such  right-of-way.  Volunteer  firemen 
operating  privately-owned  vehicles  and  traveling  to  the  scene  of  a  fire 
have  no  right-of-way  superior  to  other  vehicles  traveling  upon  the  high- 
way. 


MUNICIPAL  CORPORATIONS 


12  May  1961 


Municipal  Corporations;  Abandonment  of  Streets  Within  Newly 
Annexed  Areas  by  Highway  Commission 

Under  the  provisions  of  G.  S.  136-66.2  the  State  Highway  Commission 
may  abandon  any  system  streets  which  were  not  within  a  municipality 
or  which  were  not  on  the  system  on  July  1,  1959.  However,  all  streets 
within  municipalities  which  were  on  the  State  Highway  system  and  were 
within  the  municipality  on  July  1,  1959,  may  not  be  abandoned  by  the 
Highway  Commission  except  by  agreement  between  the  Highway  Commis- 
sion and  the  municipality. 

,  9  June  1961 

Municipal  Corporations;   Abandoned   Roadway — Right  of  Town 
TO  Issue  Building  Permit  on  Abandoned   Roadway  Property 

A  town  desired  to  know  if  the  town  had  any  property  right  in  aban- 
doned roadway  in  order  to  know  whether  they  could  issue  or  refuse  to 
issue  a  building  permit  because  of  town's  property  right.  They  were 
advised  that  when  roadway  is  abandoned  by  the  Highway  Commission 
and  does  not  come  under  G.  S.  136-67-Neighborhood  Public  Roads,  it  re- 
verts to  the  owner  of  the  subservient  fee  and  the  town  has  no  property 
right  therein. 

5  December  1960 

Municipal  Corporations;   Acquisition  and   Operation  of   Off- 
Street  Parking  Facilities 

A  municipal  corporation  may  enter  into  a  15-year  lease  for  land  to  be 
used  for  an  off-street  parking  facility,  but  cannot  use  non-tax  revenues 
other  than  those  derived  from  the  operation  of  on-street  parking  meters 
in  connection  with  operation  of  the  off'-street  parking  facility. 
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23  August  1961 

Municipal   Corporations;    Ad  Valorem   Taxation;    Collection; 
Cutting  Off  Delinquent  Taxpayers'   City  Utility   Services 

Municipal  corporations  of  this  State  operating  utility  services  have  no 
authority  to  cut  off  such  services  in  order  to  enforce  collection  of  ad 
valorem  taxes. 

13  October  1961 

Municipal   Corporations;   Ad  Valorem   Taxes;    Newly  Annexed 

Territory 

Property  annexed  by  a  municipality  under  Article  36,  Subchapter  V  of 
Chapter  160  of  the  General  Statutes  on  or  after  July  1  of  any  year  and 
before  June  30  of  the  succeeding  year  is  subject  to  municipal  ad  valorem 
taxation  for  the  fiscal  year  beginning  July  1  of  such  succeeding  year. 

30  June  1961 

Municipal  Corporations;  Ad  Valorem  Taxes;  Property  Held  by 
a  Municipality  for  Rental  Purposes 

Real  property  held  by  a  municipality  for  rental  purposes  is  subject 
to  county  ad  valorem  taxation. 

26  August  1960 

Municipal  Corporations;  Adoption  of  New  Plan  of  Government 

Where  the  procedures  of  Article  21  of  Chapter  160  are  changed  by  a 
special  Act  of  the  General  Assembly  so  that  the  question  for  the  adoption 
of  a  different  plan  of  government  is  submitted  to  the  voters  w^ithout 
necessity  of  requiring  a  petition  signed  by  25%  of  the  qualified  voters,  a 
different  plan  of  government  may  be  adopted  at  a  subsequent  time  by 
following  the  procedures  of  Article  21  of  Chapter  160. 

3  August  1960 

Municipal    Corporations;    Appropriations;    Funds    for    High 
School  Band  Uniforms 

A  municipality  does  not  have  authority  to  make  appropriations  for  the 
purchase  of  high  school  band  uniforms. 

23  September  1960 

Municipal   Corporations;   Appropriations;   Nontax   Funds   for 
Airport  Facilities 

A  municipal  corporation  may  appropriate  nontax  public  funds  for  the 
purpose  of  maintenance  and  operation  of  an  airport  facility. 
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3  March  1961 

Municipal  Corporations;   Assessment;   Construction  of   Curb 

AND  Gutter 

Where  statutory  petition  is  filed  pursuant  to  Chapter  224,  Private  Laws 
of  1927,  in  regard  to  the  construction  of  a  curb  and/or  gutter,  an  assess- 
ment may  be  levied  pursuant  to  Section  4(d)  of  the  above  mentioned  Pri- 
vate Law  since  the  improvement  is  one  specifically  mentioned  therein,  to 
wit:  "the  construction  or  reconstruction  of  curbs,  gutters  and  drains". 

11  August  1961 

Municipal  Corporations;   Assessment  of  Street  and  Sidewalk 
Improvements;  Extraterritorial  Zoning 

Under  G.  S.  160-182.2,  a  municipality  may  zone  property  on  the  oppo- 
site side  of  a  river  if  within  the  one-mile  limitation. 

Under  G.  S.  160-81,  an  abutting  property  owner  may  be  assessed  for 
sidewalk  and  street  improvements  if  a  petition  is  filed  as  required.  Unless 
there  is  a  petition,  statute  or  charter  provision,  an  abutting  property  owner 
may  not  be  assessed  for  sidewalk  and  street  improvements. 

18  October  1961 
Municipal  Corporations;   Auditorium;   Public   Purpose 

The  general  law  authorizes  municipalities  to  acquire,  establish  and 
operate  auditoriums  and  expenditure  of  money  therefor  has  been  held  to  be 
for  a  public  purpose. 

15  September  1960 

Municipal  Corporations;   Authority  to   Enter   Lease-Purchase 
Contract  for  Equipment;   Procedure  for  Letting  Public 

Contracts 

Under  the  provisions  of  G.  S.  160-200(1),  all  cities  are  empowered  to 
acquire  property  under  a  lease-pvirchase  or  rental-purchase  contract.  How- 
ever, such  contracts  must  be  let  in  compliance  with  G.  S.  143-129.  Any 
agreement  which  ultimately  would  transfer  title  of  the  equipment  to  the 
city  would  constitute  a  purchase,  and  if  there  was  no  special  emergency 
involving  the  health  and  safety  of  the  people  or  their  property  it  would 
be  necessary  to  comply  with  G.  S.  143-129  which  requires  public  bidding 
and  sets  forth  the  procedure  for  the  letting  of  public  contracts. 

9  August  1960 

Municipal  corporations;   Authority  to  Expend  Funds  for   (1) 

Urban  Redevelopment,  (2)  Extending  Fire  Protection  Outside 

City  Limits,  and   (3)   Extending   Utility  Facilities  Outside 

City  Limits  Without  Vote  of  the  People 

(1)  Nontax  funds  may  be  appropriated  by  a  municipality  for  urban 
redevelopment  without  a  vote  of  the  people. 
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(2)  A  inunicipality  may  expend  tax  funds  for  fire  protection  within 
two  miles  from  the  corporate  limits. 

(3)  A  municipality  may  expend  tax  funds  for  an  extension  of  its  water 
lines  without  the  city  when  such  extension  is  necessary  to  the  effective  oper- 
ation of  the  improvement  within  the  city  without  a  vote  of  the  people; 
however,  no  tax  funds  may  be  spent  for  the  extension  of  water  lines  out- 
side of  the  city  when  such  extension  is  for  proprietary  purposes  or  for  a 
profit  without  a  vote  of  the  people. 

20  December  1960 

Municipal    Corporations;    Authority    to    Regulate    Traffic    on 
Streets  Which  are  a  Part  of  the  State  Highway  System 

Under  G.  S.  160-200  (11)  (31)  and  G.  S.  136-18  (5)  municipalities 
have  the  authority  to  regulate  traffic  on  city  streets  which  form  a  part 
of  the  State  Highway  System.  The  State  Highway  Commission  has  specific 
authority  to  regulate  parking  on  such  streets. 

3  February  1961 
Municipal  Corporations;  Bonds;  Armory  Construction 

Counties  and  municipalities  are  specifically  authorized  to  borrow 
money  and  issue  and  sell  bonds  and  to  raise,  by  taxation  and  othervsdse, 
sufficient  funds  to  defray  the  cost  of  armory  construction.  This  may  be 
done  without  a  vote  of  the  people  provided  the  constitutional  debt  limita- 
tion is  not  exceeded  by  such  action. 

19  September  1960 

Municipal  Corporations;  Bonds  and  Notes;  Investments  in  Bonds 
and  Notes  of  Certain  Government  Agencies 

Under  G.  S.  159-25,  counties  and  municipalities  may  not  buy  for  their 
sinking  funds  bonds  or  notes  of  government  agencies  such  as: 

1.  Federal  Intermediate  Credit  Bank  Debentures; 

2.  Federal  Home  Loan  Bank  Notes  and  Bonds; 

3.  Federal  National  Mortgage  Association  Notes  and  Debentures; 

4.  Federal  Land  Bank  Bonds; 

5.  Banks  for  Cooperatives  Debentures; 

6.  International  Bank  for  Reconstruction  and  Development  Bonds; 

as  they  are  not  obligations  of  or  guaranteed  by  the  United  States  Gov- 
ernment. 

15  December  1961 

Municipal  Corporations;   Commerce  and  Business;   Franchise 
Taxes  for  Magazine  Salesmen 

Franchise  taxes  on  magazine  salesmen  taking  order  for  out-of-State 
publications  are  restrictions  upon  Interstate  Commerce;  hence  contrary  to 
Article  1,  Section  VII  of  the  Constitution  of  the  United  States. 
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17  March  1961 

Municipal    Corporations;    Condemnation    of    Land    for    Sewage 
Disposal  System  Outside  of  Municipality 

Power  set  forth  in  G.  S.  160-424.2  may  be  exercised  by  city  inde- 
pendently from  the  issuance  of  the  bonds  authorized  in  G,  S.  160-424.1. 

3  January  1961 

Municipal  Corporations;   Condemnation  of  Lands  for  Streets 
Outside  City  Limits 

The  right  of  a  municipal  corporation  to  condemn  lands  for  streets  must 
be  specifically  granted  by  the  Legislature  either  in  the  charter  of  the 
municipal  corporation  or  by  the  General  Statutes.  G.  S.  160-205  grants 
authority  to  cities  to  condemn  lands  for  rights-of-way  outside  the  city 
limits.  Procedure  is  as  prescribed  in  the  charter  granting  the  authority, 
or  as  set  forth  in  Chapter  40  of  the  General  Statutes. 

19  April  1962 

Municipal    Corporations;    Condemnation    Outside    Corporate 
Limits  and  in  Another  State 

A  municipality  may  condemn  land  outside  its  corporate  limits  for  the 
purpose  of  providing  a  water  system  for  its  inhabitants.  However,  a  mu- 
nicipality in  North  Carolina  cannot  condemn  land  located  in  another  State 
for  laws  have  no  extraterritorial  effect  beyond  the  territorial  limits  of 
the  State  that  enacts  them. 

22  June  1962 

Municipal  Corporations;  Contracts;  Authority  of  Municipality 

to  Award   Second  Low  Bid  Based   Upon  Possible   Contingency 

Which  Would  Reduce  Cost  to  Municipality  if  the 

Contingency  Arises 

If  the  possibility  of  a  contingency  arising  would  make  the  total  cost 
of  a  contract  exceed  the  amount  of  funds  available  to  a  municipality,  the 
statute  (G.  S.  143-129)  does  not  permit  renegotiation  taking  into  considera- 
tion that  contingency  if  the  specifications  would  thereby  be  changed;  if  the 
specifications  are  to  be  changed,  readvertisement  is  to  be  made  based  upon 
the  new  specifications.  Contracts  are  to  be  awarded  to  the  lowest  bidder 
under  G.  S.  143-129  taking  into  consideration  quality,  performance  and 
time  specified.  .  ^ 

15  July  1960 

Municipal  Corporations;  Contracts;  Awarding  to  Employee  of 
Municipality  Upon  Submission  of  Lowest  Bid  on  Public  Contract 

A  municipality  may  award  a  contract  to  one  of  its  employees  as  the 
lowest  responsible  bidder,  taking  into  consideration  quality,  performance, 
and  the  time  specified  in  the  proposals  for  the  performance  of  the  contract. 
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13  February  1961 

Municipal    Corporations;    Criminal    Law;    Jurisdiction    of 
Police  to  Arrest  Outside   Corporate   Limits 

The  General  Assembly  may  provide  in  the  charter  of  a  municipal  cor- 
poration that  the  police  officers  thereof  have  the  same  power  vested  in 
the  sheriff  or  his  deputies  to  arrest  for  offenses  committed  w^ithin  a  one 
mile  zone  outside  the  municipal  corporate  limits,  which  provisions  are  valid. 

13  February  1961 

Municipal  Corporations;  Criminal  Law;  Jurisdiction  of  Police 

Officers;    Civil   Liability   of   Municipal   Corporations 

for    Acts  of  Police  Officers 

Absent  any  statutory  local  modification  of  the  general  law,  a  munici- 
pal police  officer  is  without  authority  to  arrest  or  serve  criminal  process 
outside  the  limits  of  the  municipal  corporation.  A  municipality  is  ordinarily 
not  liable  for  the  negligence  of  police  officers  in  the  performance  of  their 
duties,  although  the  police  officer  himself  may  be  personally  liable  if  he 
exceeds  his  authority,  real  or  apparent,  express  or  implied. 

26  June  1961 

Municipal    Corporations;    Donations    or    Appropriations    to 
YMCA  TO  Carry  Out  Its  Youth  Program 

A  municipality  may  not  make  an  unrestricted  gift  to  a  YMCA  to  carry 
out  its  youth  program.  A  municipality  may  appropriate  available  surplus 
funds  not  derived  from  taxes  or  a  pledge  of  its  credit  to  a  YMCA  to  pro- 
vide playgrounds  or  recreational  centers.  DENNIS  v.  RALEIGH  253  N.  C. 
400. 

24  April  1961 

Municipal    Corporations;    Donations    from   Tax   Funds 

A  municipality  may  not  make  donations  from  tax  funds  to  various 
charitable  organizations  without  legislative  sanction  and  a  vote  of  the 
people  authorizing  a  tax  to  be  levied  for  such  purposes. 

28  July  1961 

Municipal    Corporations;    Dormant    Municipal    Government 

Once  a  city  or  town  is  incorporated,  such  corporation  may  be  dissolved 
only  by  an  act  of  the  General  Assembly. 
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22  September  1961 

Municipal  Corporations;  Drainage  District;  Issuance  of  Addi- 
tional Bonds  for  Drainage   System  According  to   Soil 
Conservation's  Recommended  Improvements 

Where  a  drainage  district  does  not  have  sufficient  funds  to  complete 
the  construction  of  the  drainage  system  and  the  additional  amount  needed 
is  in  excess  of  25%  of  the  total  amount  of  the  bonds  initially  issued, 
the  procedure  for  the  drainage  district  to  follow  is  provided  for  in  G.  S. 
156-93.2. 

16  August  1960 

Municipal  Corporations;  Draina,ge  District;  Lowest  Bid  Above 

Estimated   Cost;   Authority   of   Board   Where   Estimate 

Erroneous  to  Accept  Lowest  Bid 

Under  G.  S.  156-84,  if  the  report  of  the  engineer  and  viewers  is  altered 
or  modified  by  the  board  of  drainage  commissioners  because  the  original 
estimate  was  erroneous,  such  altered  or  modified  report  must  be  con- 
firmed by  the  court  before  a  bid  which  is  higher  than  the  original  esti- 
mated cost  may  be  entertained. 

13  February  1961 

Municipal  Corporations;  Elections;  Nominations  of  Candidates 

The  General  Assembly  has  authority  to  abolish  municipal  primary 
elections  and  provide  for  nonpartisan  elections, 

4  May  1961 

Municipal  Corporations;  Elections;  Recounting  Ballots  Under 
Municipal  Charter  Provisions 

Where  municipal  charter  provision  is  to  the  effect  that  the  board  of 
aldermen  shall  have  the  same  powers  and  duties  as  conferred  upon  county 
boards  of  elections  by  Chapter  163  of  the  General  Statutes  of  North 
Carolina,  then,  in  that  event,  they  shall  be  the  sole  judges  of  a  recount 
of  ballots  when  contested  by  one  of  the  candidates. 

17  May  1962 

Municipal   Corporations;   Elections;    Registration   Books; 
Loose-leaf  Registration  System 

Where  a  county  has  adopted  the  modern  loose-leaf  registration  system 
as  provided  by  G.  S.  163-43  and  163-31,  and  a  mvmicipality  within  such 
county  has  a  special  act,  Chapter  716,  Session  Laws  of  1951,  which  provides 
for  registration  and  conduct  of  elections  which  are  inconsistent  with  pro- 
visions of  the  general  law,  it  is  deemed  advisable  for  the  municipality 
to  conduct  its  registration  and  elections  in  accordance  with  the  special 
act,  notwithstanding  the  provisions  of  G.  S.  163-31.3. 
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16  May  1961 

Municipal   Corporations;    Eminent   Domain   Proceedings   to 
Acquire  Land  for  Fire  Stations 

The  list  of  purposes  for  which  eminent  domain  proceedings  may  be 
had  by  municipalities  does  not  include  acquisition  of  land  for  fire  stations 
specifically.  Since  this  power  is  one  granted  by  the  Legislature,  the  purpose 
of  such  proceeding  should  be  stated  by  the  Legislature  to  include  this 
specific  function. 

20  July  1960 

Municipal    Corporations;    Eminent    Domain;    Streets; 
Rights  of  Way 

The  provisions  of  G.  S.  136-66.3 (c)  for  municipalities  to  acquire  rights 
of  way  on  State  Highway  Commission  System  streets  within  municipali- 
ties with  the  same  authority  granted  the  State  Highway  Commission  in 
Chapter  136  of  the  General  Statutes  is  a  substantive  authorization  and 
does  not  authorize  the  municipality  to  follow  the  procedural  remedies  pre- 
scribed by  Article  9  of  Chapter  136. 

9  February  1961 

Municipal  Corporations;  Expenditure  of  Municipal  Funds  for 
Purchase  of  a  Clinic  to  Rent  to  Two  Physicians 

A  town  may  not  purchase  a  Medical  Clinic  and  lease  it  to  private 
physicians. 

3  August  1961 

Municipal    Corporations;    Extension    of    Corporate    Limits 

A  municipality  having  a  population  of  5,000  or  less  may  extend  its 
corporate  limits  without  a  vote  of  the  people. 

'  21  June  1962 

Municipal   Corporations;    Finance;    Budget;    Time   for 
Making  Tax  Levy 

The  failure  to  adopt  a  municipal  budget  within  the  time  prescribed  by 
G.  S.  160-410.3  will  not  have  the  effect  of  invalidating  a  tax  levy. 

24  March  1961 

Municipal  Corporations;  Fire  Protection;  Contracting  for 
Same  with  a  Voluntary  Fire  Department 

The  governing  board  of  a  town  has  implied  power  to  contract  with  a 
voluntary  fire  department  located  within  its  corporate  limits  for  the  fur- 
nishing of  fire  protection  to  citizens  of  the  town. 
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31  May  1962 

Municipal   Corporations;    Governing   Board;    Officers;    Quorum 

When  a  governing  board  of  a  town  consists  of  six  members,  at  least 
four  must  be  present  at  a  meeting  to  constitute  a  quorum  unless  a  special 
law  specifically  provides  otherwise. 

20  November  1961 

Municipal  Corporations;   Governing  Board;   Place  of  Meeting; 
No  Authority  to  Meet  Outside  Corporate  Limits 

In  the  absence  of  specific  statutory  authority,  the  governing  body  of 
a  municipality  does  not  have  authority  to  hold  an  official  meeting  outside 
the  municipal  limits. 

10  July  1961 

Municipal    Corporations;    Governing    Board;    Vacancies 

Under  the  general  law  a  vacancy  on  a  town  governing  board  is  filled 
by  appointment  for  the  unexpired  term  by  the  other  members  of  the  board. 

31  August  1961 

Municipal  Corporations;   Gratuities;    Salary  of  City  Manager 

A  municipal  board  may  not  pay  a  gratuity  to  an  officer  or  employee 
for  any  period  after  the  termination  of  his  employment  with  the  muni- 
cipality. 

25  May  1961 

Municipal   Corporations;    Housing   Authorities;    Employees; 
Mileage  Expenses 

G.  S.  147-8  and  G.  S.  147-9,  which  restrict  travel  mileage  of  employees 
of  any  subdivision  of  the  State  to  seven  cents  per  mile,  are  applicable 
to  housing  authorities  created  under  Chapter  157  of  the  General  Statutes. 
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20  October  1961 

Municipal  Corporations;  Insurance;  Liability  Insurance 

Covering  All  of  Its  Functions;   Power  to  Waive 

Governmental  Immunity 

A  municipal  corporation  does  not  have  power  to  obtain  liability  insur- 
ance covering  all  of  its  functions. 

A  municipality  may  not,  by  effecting  liability  insurance  not  involving 
the  operation  of  motor  vehicles,  waive  its  immunity  to  the  extent  of  the 
insurance  purchased. 

27  July  1961 

Municipal  Corporations;   Insurance;   Liability  Insurance; 
Waiver  of  Governmental  Immunity 

The  City  Council  of  a  town,  having  waived  the  town's  governmental 
immunity  from  tort  liability  to  the  extent  permitted  by  G.  S.  160-191.1 
et  seq.,  by  the  purchase  of  liability  insurance,  would  regain  and  thereafter 
maintain  all  of  its  governmental  immunity  by  adopting  a  resolution  not 
to  waive  its  governmental  immunity,  reserving  to  the  town  the  right  to 
plead  governmental  immunity  as  a  defense  in  any  action  against  the  town. 

16  December  1960 

Municipal  Corporations;  Jails;  Restrictions  as  to  Jail  Use 

The  governing  body  of  a  municipality  may  adopt  and  enforce  such 
reasonable  regulations  as  it  deems  wise  in  maintaining  and  operating  a 
municipal  jail.  This  opinion  is  based  on  the  fact  that  G.  S.  160-2,  Subsec. 
10,  authorizing  municipalities  to  maintain  and  operate  municipal  jails  is 
not  mandatory  but  discretionary,  and  a  town  is  not  required  to  operate 
a  jail  if  it  does  not  choose  to  do  so. 

27  March  1962 

Municipal  Corporations;   Local  Improvements;   Petitions; 

Sufficiency 

For  purposes  of  making  local  improvements  and  assessing  abutting 
property  owners  for  the  cost  of  same  under  Chapter  160  of  the  General 
Statutes,  two  separate  petitions  for  the  improvement  of  two  intersecting 
streets  may  not  be  combined  for  the  purpose  of  determining  whether  the 
signers  of  both  petitions  represent  the  owners  of  the  requisite  50% 
of  the  front  footage  on  both  streets. 

6  October  1961 

Municipal    Corporations;     Local    Improvements; 
Special  Assessments 

There  is  no  general  authority  by  which  a  municipality  may  make 
local  improvements  and  levy  assessments  therefor  without  going  through 
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the  procedure  provided  by  G.  S.  160-78  et  seq.,  although  involuntary  as- 
sessments made  by  a  municipality  without  the  requisite  petition  and 
proceedings  as  set  out  in  the  statute  might  be  validated  by  the  General 
Assembly. 

21  September  1961 

Municipal  Corporations;  Ordinances;  Authority  of  City  to 
Enact  Four-way  Stop  Ordinance 

Municipalities  under  G.  S.  160-200,  Subsection  31  may  require  all  motor 
vehicles  to  stop  from  all  streets  entering  an  intersection  without  regard 
to  provisions  of  G.  S.  20-158. 

14  August  1961 

Municipal  Corporations;    Ordinances;   Billboards;   Validity 
of  Ordinance  Prohibiting 

Ordinances  prohibiting  erection  of  billboards,  when  not  related  directly 
to  exercise  of  police  power  to  protect  health,  safety,  morals  or  welfare, 
are  invalid  and  unenforceable. 


26  September  1960 

Municipal   Corporations;    Ordinances;    Curfew; 
No  Authority  to  Adopt 

A  municipality  in  this  State  does  not  have  authority  under  the  general 
law  to  adopt  curfew  ordinances  regulating  the  hours  when  young  people 
must  be  off  the  streets. 


19  August  1960 

Municipal    Corporations;    Ordinances;    North    Carolina    State 

Building  Code  of  1958;  Incorporating  Other  Materials  by 

Reference;    Removal   of   Condemned   Buildings   and 

Charges  Against  the  Property 

A  municipal  corporation  may  adopt  the  North  Carolina  State  Building 
Code  as  its  local  building  code  by  enacting  a  valid  ordinance  incorporating 
the  State  Code  by  reference. 

Municipal  corporations  have  the  power  to  enact  ordinances  requiring 
condemned  buildings  to  be  removed  at  the  expense  of  the  owner  or  owners 
when  the  same  are  dangerous  to  life,  health  or  other  property  (G.  S. 
160-200(28)  ),  but  a  local  ordinance  purporting  to  create  an  automatic 
lien  in  favor  of  the  city  against  the  property,  where  the  owner  refuses 
to  remove  a  condemned  building  and  the  city  is  required  to  incur  ex- 
penses in  doing  so,  is  of  doubtful  validity  in  the  absence  of  a  statute 
expressly  authorizing  such  an  ordinance. 
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17  November  1960 

Municipal    Corporations;    Ordinances;    Privilege    License 
Taxes;  Contractors 

Under  a  city  ordinance  which  levies  a  tax  upon  contractors  doing  busi- 
ness in  the  city,  a  person  who  sells  aluminum  siding  and  aluminum  win- 
dow frames  "as  a  job"  to  an  individual  and  later  returns  and  installs 
the  windows  and  siding  should  be  classified  as  a  contractor  and  would  be 
subject  to   the   contractor's   license   levied   by   such   city   ordinance. 

'  18  October  1960 

Municipal   Corporations;    Ordinances;    Privilege   Taxes; 
House  Trailers 

A  municipal  ordinance  imposing  a  $25.00  annual  tax  on  the  privilege 
of  owning,  possessing  or  occupying  any  house  trailer  located  in,  or  to  be 
located  in,  the  municipality  is  invalid. 

28  September  1960 

Municipal   Corporations;    Ordinances;    Privilege    License 
Taxes;  Peddlers;  Dairy  Products 

A  municipality  may  not  levy  a  privilege  license  tax  upon  peddlers  of 
dairy  products  as  such.  However,  under  the  authority  of  STATE  v. 
BRIDGERS,  211  N.  C.  235,  189  S.  E.  869  (1937)  and  HILTON  v.  HARRIS, 
207  N.  C.  465,  177  S.  E.  411  (1934),  a  municipality  might,  by  virtue  of  its 
general  taxing  power  under  G.  S.  160-56,  frame  a  taxing  ordinance  which 
would  incidentally  cover  one  in  the  business  of  selling  dairy  products  even 
though  sales  are  made  as  by  peddling. 

2  November  1960 

Municipal    Corporations;    Ordinances;    Privilege    License 
Taxes;  Peddlers;  Excluding  Peddlers  by  Vehicle 

A  municipal  ordinance  prohibiting  a  peddler  from  securing  a  municipal 
privilege  license  and  peddling  from  a  vehicle  would  be  invalid  as  being 
arbitrary  and  discriminatory  unless  the  ordinance  bears  some  reasonable 
relation  to  the  protection  of  the  public  health  or  safety. 

6  June  1962 

Municipal    Corporations;    Ordinances;    Speed    Restrictions; 
Authority  of  Municipalities  to  Regulate  Speed  on 
State  Highways 

The  State  Highway  Commission  by  ordinance  cannot  raise  the  statutory 
speed  limit  in  a  residential  or  business  district  as  defined  by  statute 
either  within  or  outside  of  a  municipality.  However,  a  municipality  may 
set  speeds  higher  than  those  set  by  statute  on  both  city  and  State  High- 
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way  system  streets  within  the  corporate  limits  of  the  municipality.  The 
Highway  Commission  on  system  streets  may  lower  the  speed  limit  within  a 
municipality  below  that  set  by  statute,  and  the  municipality  may  lower  the 
speed  limit  on  system  streets  within  the  municipality;  however,  this  may 
only  be  done  on  the  basis  of  an  engineering  and  traffic  investigation  and 
only  at  intersections  or  on  a  street  or  highway  in  the  vicinity  of  a  public, 
private  or  parochial  school  or  recreational  area. 

7  July  1961 

Municipal    Corporations;    Ordinances;    Speed    Restrictions; 

Authority  of  Municipalities  to  Regulate  Speed 

ON  State  Highways 

A  municipality  under  G.  S.  20-141  (f)  has  authority  to  reduce  the 
statutory  speed  limit  on  State-maintained  highways  within  their  jurisdic- 
tion at  intersections  within  the  vicinity  of  public,  private  or  parochial 
schools  or  recreational  areas  on  the  basis  of  an  engineering  and  traffic 
investigation. 

13  July  1961 

Municipal    Corporations;    Ordinances;    Speed    Restrictions; 

Jurisdiction  of  Mayor's   Court  Over  Violations 

on  Non-Highway  System  Streets 

A  Mayor's  Court  does  not  have  jurisdiction  to  try  speeding  offenses 
under  G.  S.  20-141  on  town  streets  which  are  not  a  portion  of  the  State 
Highway  System  except  violations  of  a  town  ordinance  enacted  pursuant 
to  G.  S.  20-141  (f). 

28  February  1961 

Municipal  Corporations;  Ordinances;  Speed  Restrictions;  Power 

OF  Local  Authorities  to  Fix  Speed  Limitations  on  Streets  Not 

a  Part  of  the  State  Highway  System 

Local  authorities  may  under  the  provisions  of  G.  S.  20-141  (fl)  and  in 
their  discretion  fix  by  ordinance  speed  limits  deemed  safe  and  proper 
on  streets  within  their  jurisdictions  which  are  not  maintained  by  the  State 
Highway  Commission  without  regard  to  whether  such  streets  have  front- 
ing on  them  residential  districts  within  the  meaning  of  G.  S.  20-38 (w)l. 
Speed  limits  so  fixed  may  not  be  less  than  25  miles  per  hour  and  are  not 
effective  until  signs  have  been  erected  giving  notice  of  the  speed  limits 
on  such  streets. 

31  January  1961 

Municipal    Corporations;    Ordinances;    Speed    Restrictions; 
Trains;    Presumption   of   Reasonableness   of   Ordinance 

Municipal  corporations  have  authority  to  adopt  ordinances  restricting 
the  speed  of  trains  by  virtue  of  their  general  police  power.  Municipal 
ordinances  limiting  the  speed  of  trains  operating  within  such  municipality 
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or  requiring  the  trains  to  stop  before  entering  certain  street  intersections 
are  presumably  reasonable  and  valid  and  not  in  conflict  with  the  State  or 
Federal  constitutions.  This  presumption  may,  however,  be  rebutted  by  an 
affirmative  showing  that  the  ordinance  is  unreasonable  in  its  application 
to  the  facts  of  the  case.  Whether  a  particular  speed  ordinance  is  unrea- 
sonable and  void  is  a  question  for  the  court  to  be  determined  in  the  light 
of  all  circumstances  surrounding  the  place  affected  by  the  ordinance. 

23  October  1961 

Municipal  Corporations;   Ordinances;    Subdivision 
Control  Corners 

A  municipal  ordinance  conforming  to  G.  S.  39-32.1  is  valid,  even  though 
at  variance  with  Manual  of  Practice  authorized  under  G.  S.  89-16. 

14  April  1961 

Municipal  Corporations;   Ordinance;   Zoning  Board  of  Adjust- 
ment Inactive;   Functions  of  Board  of  Aldermen 

The  Board  of  Aldermen  cannot  take  over  the  functions  or  perform  the 
duties  of  a  board  of  adjustment,  it  being  a  legislative  body  rather  than  a 
quasi-judicial  body. 

26  April  1961 

Municipal    Corporations;    Ordinances;    Zoning;    Doing    Business 
IN  Residential  Zone 

A  private  ambulance  service  is  not  doing  business,  or  has  not  estab- 
lished a  place  of  business,  in  a  residential-zone  area  when  one  of  the 
drivers  takes  the  ambulance  to  his  home  at  night  and  has  telephone  con- 
nections to  the  place  of  business  for  the  purpose  of  answering  night  calls. 
If,  however,  a  person  operates  an  ambulance  service  from  his  home  and 
has  additional  facilities,  such  as  outbuildings,  signs,  garage,  extra  lights, 
etc.,  he  can  very  well  be  operating  a  place  of  business  in  a  residential  zone. 

19  June  1962 

Municipal  Corporations;  Ordinances;  Zoning 
Spot  Zoning 

As  a  general  rule  a  zoning  ordinance  of  a  municipality  is  valid  if  it 
emanates  from  powers  granted  by  the  Legislature  to  the  municipality,  if 
it  has  a  reasonable  tendency  to  promote  the  public  safety,  health,  morals, 
comfort,  welfare  and  prosperity  of  the  community,  and  if  its  provisions 
are  not  arbitrary,  unreasonable  or  confiscatory. 

Where  a  municipality  rezones  a  portion  of  a  city  block  from  residential 
to  manufacturing,  and  the  question  of  "spot  zoning"  arises,  the  basic  rule 
to  determine  the  validity  of  the  amending  ordinance  is  the  same  rule  used 
to  determine  the  validity  of  the  original  ordinance:  The  governing  board 
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must  act  in  good  faith.  It  cannot  act  arbitrarily  or  capriciously.  If  the 
conditions  existing  at  the  time  of  the  proposed  change  are  such  as  would 
have  originally  justified  the  proposed  action,  the  governing  board  has  the 
power  to  act.  WALKER  v.  ELKIN,  254  N.  C.  85;  HELMS  v.  CHARLOTTE, 
255  N.  C.  647. 

25  July  1961 

Municipal    Corporations;    Parking;    Regulation    of    On-Strebt 
Parking;  Diminution  of  Penalty  When  Paid  Promptly 

A  proposed  city  ordinance  imposing  a  penalty  of  504  for  overtime  park- 
ing when  the  parking  ticket  is  paid  within  24  hours  or  a  penalty  of  $1.00 
if  the  ticket  is  not  paid  within  such  time  is  not  unconstitutional,  unreason- 
able or  discriminatory  on  its  face.  Any  asserted  invalidity  of  such  an 
ordinance  for  unreasonableness  or  discrimination  should  be  asserted  as  a 
matter  of  defense  by  the  person  aggrieved  thereby. 

2  March  1962 

Municipal   Corporations;   Police   Officers;   Campaigning 
for  Elective  Office 

There  is  nothing  in  the  law  that  would  prohibit  a  person  from  continu- 
ing to  serve  as  a  police  officer  while  campaigning  for  public  office.  Of 
course,  whether  the  city  governing  body,  as  a  matter  of  policy,  wants  to 
permit  a  person  to  serve  as  a  policeman  while  campaigning  for  office  is 
something  for  the  governing  body  to  decide. 

8  July  1960 

Municipal   Corporations;    Police    Officers;    Civil  Liability  for 

Acts  of  Police   Officers   in  Performing  Their  Duties; 

Control  of  City  Streets 

A  law  enforcement  officer,  in  the  performance  of  his  official  duties,  is 
acting  in  a  governmental  capacity  and,  under  ordinary  circumstances,  a 
municipality  is  not  liable  in  tort  for  his  negligent  acts,  although  the  officer 
himself  may  be  personally  liable  if  he  exceeds  his  authority,  real  or  ap- 
parent, express  or  implied.  PARKS  v.  PRINCETON,  217  N.  C.  361. 

5  July  1960 

Municipal  Corporations;  Police  Officers;  Jurisdiction  to  Arrest 
Outside  Corporate  Limits  but  on  Municipally-Owned  Property 

Unless  property  owned  by  a  municipality  is  taken  into  the  city  limits 
or  the  jurisdiction  of  police  officers  of  a  municipality  has  been  extended 
to  include  such  property,  a  police  officer  of  a  municipality  is  without 
authority  to  make  an  arrest  or  execute  criminal  process  outside  of  the 
corporate  limits. 
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13  February  1961 

Municipal  Corporations;  Police  Officers;  Jurisdiction  to  Arrest 
Outside  Corporate  Limits 

The  General  Assembly  may  provide  in  the  charter  of  a  municipal  cor- 
poration that  the  police  officers  thereof  have  the  same  power  vested  in 
the  sheriff  or  his  deputies  to  arrest  for  offenses  committed  within  a  one- 
mile  zone  outside  the  municipal  corporate  limits,  which  provisions  are  valid. 

13  February  1961 

'"  '    Municipal  Corporations;  Police  Officers;  Jurisdiction; 
.  .■  Civil  Liability  of  Municipal  Corporations        ,.  ^, 

FOR  Acts  of  Police  Officers 

Absent  any  statutory  local  modification  of  the  general  law,  a  munici- 
pal police  officer  is  without  authority  to  arrest  or  serve  criminal  process 
outside  the  limits  of  the  municipal  corporation.  A  municipality  is  ordinarily 
not  liable  for  the  negligence  of  police  officers  in  the  performance  of  their 
duties,  although  the  police  officer  himself  may  be  personally  liable  if  he 
exceeds  his  authority,  real  or  apparent,  express   or  implied. 

16  October  1961 

Municipal  Corporations;  Police  Officers;  Jurisdiction;  Power  of 
Arrest  Beyond  Corporate  Limits 

Policemen  of  municipal  corporations  have  no  jurisdiction  to  apprehend 
offenders  beyond  the  corporate  limits  in  the  absence  of  special  legislation 
conferring  such  jurisdiction.  Special  legislation  conferring  additional  ter- 
ritorial jurisdiction  upon  municipal  law  enforcement  officers  is  not  affected 
by  the  fact  that  such  additional  territorial  jurisdiction  might  extend  into 
more  than  one  county  or  across  a  county  line. 

25  September  1961 

Municipal  Corporations;  Police  Officers;  Private  Employment 
^.    ,   r        .  :;       t    During  Off-Duty  Hours 

Unless  a  city's  charter  provides  otherwise,  there  is  no  legal  reason 
why  a  city  governing  body  could  not  impose  any  restrictions  it  might 
choose  with  respect  to  private  employment  of  a  police  officer  during  off- 
duty  hours. 
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31  October  1960 

Municipal  Corporations;  Powell  Bill;  Expenditure  of  Munici- 
pal Allocations  for  Prison  Labor  Employed  to  Work 
ON  Streets 

A  municipality  would  have  the  right  to  use  the  funds  allocated  to  it  to 
obtain  labor  forces,  including  inmate  labor  forces,  insofar  as  the  labor 
forces  are  used  for  the  purpose  for  which  funds  may  be  used  as  provided 
in  G.  S.  136-41.3,  and  further  that  the  labor  force  is  to  be  used  exclusively 
on  municipal  system  streets. 

8  July  1960 

Municipal  Corporations;  Powell  Bill;  Expenditure  of  Municipal 
Allocation  for  Thoroughfare  Planning  Studies 

Powell  Bill  funds  of  a  municipality  cannot  be  used  to  defray  the  cost 
to  the  municipality  of  street  thoroughfare  planning  studies  authorized  by 
Chapter  687  of  the  1959  Session  Laws. 

25  April  1961 

Municipal  Corporations;   Powell  Bill;  Use  of  Equipment  Pur- 
chased WITH  Powell  Bill  Funds  on  State  Highway  System 
Streets  Within  Municipality 

Municipality  has  the  right  to  use  equipment  purchased  with  Powell  Bill 
Funds  on  State  Highway  System  streets  within  the  municipality,  but  a 
rental  charge  must  be  made  for  the  use  of  this  equipment  on  State  High- 
way System  streets. 

15  September  1961 

Municipal  Corporations;  Public  Officers;  Residence 
of  Commissioners 

Before  a  person  may  become  a  public  officer  in  a  municipality,  such 
person  must  be  a  qualified  voter,  G.  S.  160-75. 

A  non-resident  of  a  municipality  cannot  be  a  qualified  voter  and  if  he  is 
elected  to  a  public  office  in  the  municipality,  he  may  be  ousted  from  office 
as  a  usurper  in  a  quo  warranto  proceeding.  FOARD  v.  HALL,  111  N.  C. 
360. 

5  October  1961 

Municipal  Corporations;   Real  Property;   Execution  of 
Lease  of  Surplus  Property 

When  a  town  governing  body  has  authorized  the  mayor  to  execute  a 
certain  contract,  and  the  mayor's  term  expires  before  such  contract  is 
executed,  the  new  mayor  and  not  the  ex-mayor  would  be  the  person 
with  authority  to  execute  the  contract. 
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16  April  1962 

Municipal  Corporations;  Real  Property;  Sale  or  Transfer  or 
Exchange;   Exchange   Not  Authorized   by  Statute 

Under  the  general  law,  an  incorporated  city  or  town  does  not  have 
authority  to  exchange  real  property  with  another  owner. 

18  September  1961 

Municipal  Corporations;    Recreational   Program   for   Town 

A  municipality  does  not  have  authority  to  give  away  funds  for  recrea- 
tion, bands,  swimming  pool,  etc.,   GREEN  v.   KITCHEN,  229   N.   C.  450. 

3  March  1961 

Municipal  Corporations;  Special  Assessments;  Construction  of 

Curb  and  Gutter 

Where  statutory  petition  is  filed  pursuant  to  Chapter  224,  Private  Laws 
of  1927,  in  regard  to  the  construction  of  a  curb  and/or  gutter,  an  assess- 
ment may  be  levied  pursuant  to  Section  4(d)  of  the  above  mentioned 
Private  Law  since  the  improvement  is  one  specifically  mentioned  therein, 
to  wit:  "the  construction  or  reconstruction  of  curbs,  gutters  and  drains". 

23  September  1960 

Municipal  Corporations;   Special  Assessments;   Local  Improve- 
ments; One  Side  of  a  Municipal  Street 

Under  G.  S.  160-82,  a  petition  for  improvements  signed  by  the  abutting 
property  owners  on  only  one  side  of  a  street  for  improvements  to  that 
side  of  the  street  is  valid. 

27  March  1962 

Municipal   Corporations;    Special   assessments;    Local 
Improvements;  Petitions;   Sufficiency 

For  purposes  of  making  local  improvements  and  assessing  abutting 
property  owners  for  the  cost  of  same  under  Chapter  160  of  the  General 
Statutes,  two  separate  petitions  for  the  improvement  of  two  intersecting 
streets  may  not  be  combined  for  the  purpose  of  determining  whether  the 
signers  of  both  petitions  represent  the  owners  of  the  requisite  50%  of  the 
front  footage  on  both  streets. 
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6  October  1961 

Municipal  Corporations;   Special  Assessments;   Local 
Improvements;  Statutory  Procedure 

There  is  no  general  authority  by  which  a  municipality  may  make  local 
improvements  and  levy  assessments  therefor  without  going  through  the 
procedure  provided  by  G.  S.  160-78  et  seq.,  although  involuntary  assess- 
ments made  by  a  municipality  without  the  requisite  petition  and  proceed- 
ings as  set  out  in  the  statute  might  be  validated  by  the  General  Assembly. 

14  July  1961 

Municipal  Corporations;  Special  Assessments; 
Portions  of  Sidewalks 

A  municipality  may  receive  and  act  upon  a  petition  to  pave  sidewalks 
in  less  than  entire  blocks  and  make  assessments  therefor. 

15  August  1961 

Municipal  Corporations;  Special  Assessments;  Sidewalk 
Covering  and  Lighting 

Sidewalk  coverings  with  incidental  lighting  in  the  business  district  of 
a  town  may  constitute  a  "local  improvement"  within  the  purview  of 
Article  9  of  Chapter  160  of  the  General  Statutes  and  might  be  erected 
upon  petition  of  the  requisite  number  of  property  owners  and  the  costs 
assessed  against  the  abutting  owners. 

29  May  1961 

Municipal   Corporations;    Special   Assessments;    Sidewalk 
Maintenance  and  Repairs 

A  municipality  may  not  assess  abutting  property  for  the  expense  of 
sidewalk  maintenance  and  repairs  except  as  a  result  of  a  petition  as 
provided  in  G.  S.  160-82,  unless  the  municipality  has  been  given  such 
authority  in  its  charter  or  some  local  act  or  by  special  authorization 
from  the  General  Assembly. 

11  August  1961 

Municipal  Corporations;  Special  Assessments;   Street  and 
Sidewalk    Improvements;    Extraterritorial    Zoning 

Under  G.  S.  160-182.2  a  municipality  may  zone  property  on  the  oppo- 
site side  of  a  river  if  within  the  one-mile  limitation. 

Under  G.  S.  160-81,  an  abutting  property  owner  may  be  assessed  for 
sidewalk  and  street  improvements  if  a  petition  is  filed  as  required.  Unless 
there  is  a  petition,  statute  or  charter  provision,  an  abutting  property  owner 
may  not  be  assessed  for  sidewalk  and  street  improvements. 
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27  October  1960 

Municipal  Corporations;  Special  Assessments;  Street  Improve- 
ments; Liability  of  Governmental  Agencies 

Publicly-owned  property  is  liable  for  special  assessments  for  local 
improvements  if  there  has  been  compliance  with  proper  assessment  pro- 
cedure. 


'"  12  May  1961 

Municipal  Corporations;  Streets;  Abandonment  of  Streets 
Within  Newly  Annexed  Areas  by  Highway  Commission 

Under  the  provisions  of  G.  S,  136-66.2  the  State  Highway  Commission 
may  abandon  any  system  streets  which  were  not  within  a  municipality 
or  which  were  not  on  the  system  on  July  1,  1959.  However,  all  streets 
within  municipalities  which  were  on  the  State  Highway  system  and  were 
within  the  municipality  on  July  1,  1959,  may  not  be  abandoned  by  the 
Highway  Commission  except  by  agreement  between  the  Highway  Commis- 
sion and  the  municipality. 


'  '^  '  20  December  1960 

Municipal   Corporations;    Streets;   Authority  to   Regulate 

Traffic  on  Streets  Which  Are  a  Part  of  the  State 

Highway  System 

Under  G.  S.  160-200  (11)  (31)  and  G.  S.  136-18  (5)  municipalities  have 
the  authority  to  regulate  traffic  on  city  streets  which  form  a  part  of  the 
State  Highway  System.  The  State  Highway  Commission  has  specific 
authority  to  regulate  parking  on  such  streets. 


3  January  1961 

Municipal  Corporations;  Streets;  Condemnation  of  Lands  for 
Streets  Outside  City  Limits 

The  right  of  a  municipal  corporation  to  condemn  lands  for  streets 
must  be  specifically  granted  by  the  Legislature  either  in  the  charter  of  the 
municipal  corporation  or  by  the  General  Statutes.  G.  S.  160-205  grants 
authority  to  cities  to  condemn  lands  for  rights-of-way  outside  the  city 
limits.  Procedure  is  as  prescribed  in  the  charter  granting  the  authority,  or 
as  set  forth  in  Chapter  40  of  the  General  Statutes. 
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20  July  1960 

Municipal  Corporations;    Streets;   Eminent  Domain; 
Rights  of  Way 

The  provisions  of  G.  S.  136-66.3 (c)  for  municipalities  to  acquire  rights 
of  way  on  State  Highway  Commission  System  streets  within  municipali- 
ties with  the  same  authority  granted  the  State  Highway  Commission  in 
Chapter  136  of  the  General  Statutes  is  a  substantive  authorization  and 
does  not  authorize  the  municipality  to  follow  the  procedural  remedies 
prescribed  by  Article  9  of  Chapter  136. 

23  September  1960 

Municipal  Corporations;   Streets;   Improvements  and  Assess- 
ments TO  Only  One  Side  of  a  Municipal  Street 

Under  G.  S.  160-82,  a  petition  for  improvements  signed  by  the  abutting 
property  owners  on  only  one  side  of  a  street  for  improvements  to  that  side 
of  the  street  is  valid. 


31  October  1960 

Municipal  Corporations;  Streets;  Powell  Bill;  Expenditure  of 

Municipal  Allocations  for   Prison  Labor  Employed   to 

Work  on  Streets 

A  municipality  would  have  the  right  to  use  the  funds  allocated  to  it  to 
obtain  labor  forces,  including  inmate  labor  forces,  insofar  as  the  labor 
forces  are  used  for  the  purpose  for  which  funds  may  be  used  as  provided 
in  G,  S.  136-41.3,  and  further  that  the  labor  force  is  to  be  used  exclusively 
on  municipal  system  streets. 

8  July  1960 

Municipal  Corporations;  Streets;  Powell  Bill;  Expenditure  of 
Municipal  Allocation  for  Thoroughfare  Planning  Studies 

Powell  Bill  funds  of  a  municipality  cannot  be  used  to  defray  the  cost 
to  the  municipality  of  street  thoroughfare  planning  studies  authorized 
by  Chapter  687  of  the  1959  Session  Laws. 

25  April  1961 

Municipal  Corporations;   Streets;   Powell  Bill;   Use  of  Equip- 
ment Purchased  With  Powell  Bill  Funds  on  State  Highway 
System  Streets  Within  Municipality 

Municipality  has  the  right  to  use  equipment  purchased  with  Powell 
Bill  funds  on  State  Highway  System  streets  within  the  municipality,  but 
a  rental  charge  must  be  made  for  the  use  of  this  equipment  on  State 
Highway  System  streets. 
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3  March  1961 

Municipal  Corporations;   Streets;   Special  Assessments; 
Construction  of  Curb  and  Gutter 

Where  statutory  petition  is  filed  pursuant  to  Chapter  224,  Private 
Laws  of  1927,  in  regard  to  the  construction  of  a  curb  and/or  gutter,  an 
assessment  may  be  levied  pursuant  to  Section  4(d)  of  the  above  mentioned 
Private  Law  since  the  improvement  is  one  specifically  mentioned  therein, 
to  wit:  "the  construction  or  reconstruction  of  curbs,  gutters  and  drains". 

23  September  1960 

Municipal  Corporations;   Streets;    Special  Assessments;   Local 
Improvements;   One  Side  of  a  Municipal  Street 

Under  G.  S.  160-82,  a  petition  for  improvements  signed  by  the  abutting 
property  owners  on  only  one  side  of  a  street  for  improvements  to  that 
side  of  the  street  is  valid. 

27  March  1962 

Municipal  Corporations;    Streets;    Special  Assessments;   Local 
Improvements;  Petitions;  Sufficiency 

For  purposes  of  making  local  improvements  and  assessing  abutting 
property  owners  for  the  cost  of  same  under  Chapter  160  of  the  General 
Statutes,  two  separate  petitions  for  the  improvement  of  two  intersecting 
streets  may  not  be  combined  for  the  purpose  of  determining  whether 
the  signers  of  both  petitions  represent  the  owners  of  the  requisite  50% 
of  the  front  footage  on  both  streets. 

15  August  1961 

Municipal    Corporations;    Streets;    Special    Assessments; 
Sidewalk  Covering  and  Lighting 

Sidewalk  coverings  with  incidental  lighting  in  the  business  district  of  a 
town  may  constitute  a  "local  improvement"  within  the  purview  of  Article 
9  of  Chapter  160  of  the  General  Statutes  and  might  be  erected  upon  peti- 
tion of  the  requisite  number  of  property  owners  and  the  costs  assessed 
against  the  abutting  owners. 

29  May  1961 

Municipal    Corporations;    Streets;    Special    Assessments; 
Sidewalk  Maintenance  and  Repairs 

A  municipality  may  not  assess  abutting  property  for  the  expense  of 
sidewalk  maintenance  and  repairs  except  as  a  result  of  a  petition  as  pro- 
vided in  G.  S.  160-82,  unless  the  municipality  has  been  given  such  authority 
in  its  charter  or  some  local  act  or  by  special  authorization  from  the 
General  Assembly. 
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14  July  1961 

Municipal    Corporations;    Streets;    Special    Assessments; 
Sidewalks;  Portions  of  Sidewalks 

A  municipality  may  receive  and  act  upon  a  petition  to  pave  sidewalks 
in  less  than  entire  blocks  and  make  assessments  therefor. 

11  August  1961 

Municipal   Corporations;    Streets;    Special   Assessments; 
Street  and  Sidewalk  Improvements 

Under  G.  S.  160-81,  an  abutting  property  owner  may  be  assessed  for 
sidewalk  and  street  improvements  if  a  petition  is  filed  as  required.  Unless 
there  is  a  petition,  statute  or  charter  provision,  an  abutting  property  owner 
may  not  be  assessed  for  sidewalk  and  street  improvements. 

27  October  1960 

Municipal   Corporations;    Streets;    Special   Assessments; 

Street   Improvements;    Liability   of    Governmental 

Agencies 

Publicly-owned  property  is  liable  for  special  assessments  for  local 
improvements  if  there  has  been  compliance  with  proper  assessment  proce- 
dure. 

30  June  1961 

Municipal  Corporations;  Timber  Cut  and  Sold  from  Watershed; 
Interest  of  County  in  Proceeds 

The  provisions  of  G.  S.  105-296.1  apply  only  to  State-owned  or  con- 
trolled lands  and  not  to  lands  owned  by  municipalities.  Therefore,  a  county 
has  no  claim  to  any  part  of  the  proceeds  of  a  sale  of  timber  cut  from  a 
municipality's  watershed. 

26  April  1962 

Municipal  Corporations;  Trade  Unions;  Authority  of  Municipal 
Corporation  to  Enter  Into  Check-Off  Agreement 

A  municipal  corporation  has  no  authority  under  the  law  to  operate  a 
check-off  system  or  make  payroll  deductions  from  the  salaries  of  its  em- 
ployees and  transmit  the  same  to  a  labor  union  of  which  such  employees 
are  members;  public  employees  or  governmental  employees  have  no  legal 
right  to  become  or  remain  members  of  a  trade  union. 
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20  September  1960 

Municipal  Corporations;  Traffic  Hazards  at  Intersections  of 
City  Streets;  Authority  to  Cut  Shrubs  and  Trees 

Under  the  authority  granted  to  a  municipality  in  G.  S.  160-54,  a  mu- 
nicipality has  the  authority  to  trim,  cut  and  remove  shrubs  and  trees 
located  at  intersections  on  its  street  right-of-way,  which  includes  side- 
walks, which  cause  traffic  hazards  at  such  intersections. 

11  May  1961 

Municipal  Corporations;   Transportation;   Subsidy  of 
City  Bus  Operation 

The  providing  of  public  transportation  within  a  city  for  the  purpose 
of  alleviating  downtown  parking  problems,  traffic  on  streets  and  for  the 
protection  of  school  children,  among  other  things,  would  be  a  public  pur- 
pose and  if  the  method  of  providing  the  service  had  been  authorized  by 
the  Legislature,  the  city  could  undertake  to  provide  such  service  by  sub- 
sidy of  a  private  operation. 

6  November  1961 

Municipal  Corporations;  Utilities;  Furnishing  Services 

Beyond  City  Limits;  Purchasing  Equipment  to  be  Used  by 

Private  Citizens  or  Associations 

A  municipality  has  no  authority  to  use  public  money  to  purchase  flood- 
lighting equipment  for  private  use  within  or  without  the  city  limits.  Mu- 
nicipalities have  authority  to  purchase  and  maintain  equipment  outside 
of  its  corporate  limits  for  the  transmission  and  extension  of  its  electric 
service.  G.  S.  160-255. 

10  October  1960 

Municipal  Corporations;  Utilities;  Taxes;  Electric 
Service;  Rates 

It  would  not  be  proper  to  discontinue  electric  service  for  failure  to 
pay  town  taxes.  A  municipality  is  not  regulated  by  the  Utilities  Commis- 
sion in  establishing  rates  and  rates  may  be  established  by  the  town  based 
on  service  characteristics  of  the  particular  customer. 

29  August  1961 

Municipal  Corporations;   Water  and   Sevter;   Construction  of 
Water  and   Sewer  Lines   Outside   City  Limits 

A  city  or  town  does  not  have  authority  to  perform  private  contractural 
work  in  installing  sewer  and  water  systems  outside  the  city  limits  for 
private  developing  companies. 
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2  June  1961 

Municipal  Corporations;  Water;  Extension  of  Water  Lines  to 

Annexed  Property 

A  municipal  corporation  which  has  annexed  property  can  be  required 
by  mandamus  to  provide  services  to  such  annexed  property  under  G.  S. 
160-453.5(h). 

1  March  1962 

Municipal   Corporations;   Water;    Fluoridation;    Election 

A  "straw"  vote  financed  by  private  sources  and  completely  disassociated 
from  a  primary  election  may  be  held  in  a  municipality  to  determine  the 
wishes  of  the  citizens  as  to  the  use  of  fluoride  in  drinking  water  supplied 
by  the  city.   Public  funds  may  not  be   used  for  this  purpose. 

5  July  1961 

Municipal  Corporations;   Water  and   Sewer;    Necessary  Rates 

A  city  operating  a  sewer  or  water  system  may  lawfully  fix  rates  pro- 
ducing revenue  in  excess  of  that  necessary  for  the  payment  of  annual  in- 
terest, annual  amortization  of  debt,  necessary  repairs,  maintenance  and 
operation. 

9  February  1961 

Municipal  Corporations;  Water  and  Sewer;  Sanitary  District; 
Compulsory  Connections;   Procedure  When  Impractical 

When  it  is  impractical  for  a  real  property  owner  in  a  sanitary  district 
to  cause  toilet  connections  to  be  made  with  the  district  sewerage  system, 
such  person  may  be  compelled  to  install  a  septic  tank  or  some  other 
appropriate  installation  in  accordance  with  the  regulations  of  the  State 
Board  of  Health. 

25  October  1961 

Municipal  Corporations;  Zoning;  Effect  on  Restrictive 

Covenants 

The  action  of  a  municipality  in  rezoning  property  within  the  geographi- 
cal limits  of  its  authority  is  independent  of  any  restrictive  covenants  placed 
upon  the  property  by  individual  citizens.  Both  the  zoning  regulations  and 
the  restrictive  covenants  would  on  their  face  be  effective. 
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11  August  1961 

Municipal  Corporations;  Zoning  Extraterritorial  Zoning; 

Assessment  of  Street  and  Sidewalk  Improvements 

Under  G.  S.  160-182.2,  a  municipality  may  zone  property  on  the  oppo- 
site side  of  a  river  if  within  the  one-mile  limitation. 

Under  G.  S.  160-81,  an  abutting  property  owner  may  be  assessed  for 
sidewalk  and  street  improvements  if  a  petition  is  filed   as  required.   Un- 

21  March  1962 

Municipal   Corporations;    Zoning;    Neighborhood   Business 

District 

Automobile  repairing  is  not  a  use  "customarily  and  necessarily  inci- 
dent" to  use  of  land  for  "automobile  sales  lots".  Specific  prohibition  of  use 
for  automobile  repair  garages  takes  precedence  over  a  general  grant  of 
authority  to  use  for  "customary  and  necessary  purposes"  connected  with 
automobile  sales,  and  use  for  such  repair  garages  is  not  a  necessary  or 
customary  function  of  automobile  sales  lots. 

.      .  .  .     .  26  April  1961 

Municipal  Corporations;   Zoning  Ordinances;   Doing   Business 
IN  Residential  Zone 

A  private  ambulance  service  is  not  doing  business,  or  has  not  estab- 
lished a  place  of  business,  in  a  residential-zone  area  when  one  of  the 
drivers  takes  the  ambulance  to  his  home  at  night  and  has  telephone  con- 
nections to  the  place  of  business  for  the  purpose  of  answering  night  calls. 
If,  however,  a  person  operates  an  ambulance  service  from  his  home  and 
has  additional  facilities,  such  as  outbuildings,  signs,  garage,  extra  lights, 
etc.,  he  can  very  well  be  operating  a  place  of  business  in  a  residential  zone. 

14  April  1961 

Municipal   Corporations;    Zoning   Ordinance;    Functions 
OF  Board  of  Aldermen 

The  Board  of  Aldermen  cannot  take  over  the  functions  or  perform  the 
duties  of  a  board  of  adjustment,  it  being  a  legislative  body  rather  than  a 
quasi  judicial  body. 

.  19  June  1962 

Municipal    Corporations;    Zoning    Ordinances;    Spot    Zoning 

As  a  general  rule  a  zoning  ordinance  of  a  municipality  is  valid  if  it 
emanates  from  powers  granted  by  the  Legislature  to  the  municipality, 
if   it   has    a    reasonable   tendency   to    promote   the   public    safety,    health, 
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morals,  comfort,  welfare   and  prosperity   of  the   community,   and   if  its 
provisions   are   not   arbitrary,   unreasonable    or   confiscatory. 

Where  a  municipality  rezones  a  portion  of  a  city  block  from  residential 
to  manufacturing,  and  the  question  of  "spot  zoning"  arises,  the  basic  rule 
to  determine  the  validity  of  the  amending  ordinance  is  the  same  rule  used 
to  determine  the  validity  of  the  original  ordinance:  the  governing  board 
must  act  in  good  faith.  It  cannot  act  arbitrarily  or  capriciously.  If  the 
conditions  existing  at  the  time  of  the  proposed  change  are  such  as  would 
have  originally  justified  the  proposed  action,  the  governing  board  has  the 
power  to  act.  WALKER  v.  ELKIN,  254  N.  C.  85;  HELMS  v.  CHARLOTTE, 
255  N.  C.  647. 


NURSES 

s~  23  March  1962 

Nurses;  Physicians  and  Surgeons 

A  registered  nurse  under  authority  of  an  order  or  prescription  of  a 
licensed  physician,  either  oral  or  written,  and  in  the  presence  or  absence 
of  the  prescribing  physician,  may  lawfully  start  and  administer  blood  or 
other  intravenous  medication  or  injections  to  patients. 


OATHS 

9  March  1962 

Oaths;   Members   of   Local   Government   Commission 

Members  of  Local  Government  Commission  are  required  to  take  oath 
as  officers  appointed  to  positions  of  trust  and  profit. 

25  May  1962 

OATHS;  Public  Officer;  Member  of  County  ABC  Board 
Required  to  Take  Oath 

A  member  of  a  county  Alcoholic  Board  of  Control  is  a  public  officer 
and  is  required  to  take  an  oath  under  the  constitutional  and  statutory  pro- 
visions relating  to  oaths  of  public  officers. 
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.     .  OSTEOPATHY  >> 

,  <  27  October  1961 

Osteopathy;  Use  of  Antibiotics,  Narcotics  and  Antiseptics 

An  osteopath  would  not  have  the  right  in  this  State  to  perform 
surgery  or  to  use  antibiotics,  narcotics  and  antiseptics  in  dealing  with 
his  patients.  .  . ,  .  .  ,       . 

■  „/     ii    :'■■{::■■{■         ■  ■'  ;'■..-:..  .   .•■■  ■        ..  ..-i  .-.■ '  .     ■ .  ■      i  ,■    ,        -,         ^  ; 

PERSONNEL  DEPARTMENT 

12  September  1961 

personnel  department;  state  personnel  act;  1961  legislative 
Pay   Increase;    Not   Applicable   to   Temporary   Positions 

The  1961  legislative  increase  in  salaries  of  State  employees,  effective 
July  1,  1961,  applied  only  to  full-time,  permanent  employees  who  had  such 
status  immediately  prior  to  July  1. 


PHYSICIANS 

23  March  1962 

Physicians  and  Surgeons;  Nurses;  Medicine 

A  registered  nurse  under  authority  of  an  order  or  prescription  of  a 
licensed  physician,  either  oral  or  written,  and  in  the  presence  or  absence 
of  the  prescribing  physician,  may  lawfully  start  and  administer  blood  or 
other  intravenous  medication  or  injections  to  patients. 


PRISONERS 

^  i>'-      '  ■        '  '       28  November  1960 

Prisoners;  County  Jails;  Prisoners  Sentenced  to  Work  on 
County  Properties;   Workmen's   Compensation   Liability 

A  county  is  not  liable  under  Workmen's  Compensation  for  disability 
resulting  from  injuries  sustained  by  a  person  working  for  the  county 
under  a  sentence  assigning  him  directly  to  the  county  jail,  rather  than 
the  State  Prison  System.  G.  S.  148-32  and  G.  S.  97-13 (c). 
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PROBATE  AND  REGISTRATION 

13  July  1961 

Probate   and   Registration;    Acknowledgment   and   Probate 
OF  Memoranda  of  Action 

The  Memorandum  of  Action  required  to  be  recorded  with  the  Register 
of  Deeds  by  G.  S.  136-104  and  G.  S.  136-111  does  not  require  the  acknowl- 
edgment nor  is  it  necessary  to  submit  the  same  to  the  Clerk  for  adjudica- 
tion and  order  of  registration.  Prior  to  recording,  the  Memorandum  of 
Action  should  be  recorded  in  Deed  or  Deed  of  Trust  Books  and  indexed 
with  the  Highway  Commission  shown  as  grantee  and  the  property  owners 
shown  as  grantor. 


29  January  1962 

Probate  and  Registration;   Acknowledgment  of  Authority 

TO  Affix  Seal 

G.  S.  47-41  does  not  exclude  other  forms  of  corporate  probate  which 
would  be  deemed  sufficient  in  law.  It  is  sufficient  at  common  law  if  person 
authorized  to  affix  seal  acknowledges  that  he  has  such  authority  and  that 
he  has  affixed  the  seal. 


25  June  1962 

Probate  and  Registration;  Indexing 

Trust  Receipts  drawn  in  accordance  with  the  Uniform  Trust  Receipts 
Act,  when  recorded,  should  be  indexed  to  the  trustee  as  grantor  or  mort- 
gagor and  to  the  entruster  as  grantee  or  mortgagee. 

15  August  1961 

Probate  and  Registration;  Judge  of  County  Recorder's  Court 

Not  Authorized 

As  a  general  rule  judges  of  county  recorder's  courts  do  not  have  author- 
ity to  take  probate  of  instruments  and  writings  required  or  allowed  by 
law  to  be  registered  in  the  office  of  the  Register  of  Deeds. 

3  January  1961 

Probate  and  Registration;  Plats  and  Maps  Made  Prior  to 

January  1,  1960 

Maps  made  prior  to  January  1,  1960,  may  be  certified  and  recorded  pur- 
suant to  G.  S.  47-30  prior  to  amendment  by  the  1959  General  Assembly. 
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2  August  1960 

Probate  and  Registration;  Proof  of  Execution  of  Instruments 
Before  Officials  of  Foreign  Countries 

The  officials  of  foreign  countries  named  in  G.  S.  47-2  may  take  the 
acknowledgment  and  proof  of  the  execution  of  all  instruments  and  writ- 
ings as  are  permitted  or  required  by  law  to  be  registered  in  this  State. 


PUBLIC  OFFICERS 

17  May  1961 

Public  Officers;  Clerks  of  Superior  Court;  Administration  of 

Estates;  Record  of  Accounts;  Reports  of  Sales  of 

Personal  Property 

G.  S.  2-42(14)  requires  that  clerks  of  superior  court  keep  a  record  of 
accounts  "in  which  must  be  recorded  inventories  and  annual  accounts 
of  executors,  administrators,  collectors,  trustees  under  assignments  for 
creditors,  and  guardians,  as  audited  by  him  from  time  to  time."  Except 
insofar  as  they  may  constitute  a  part  or  portion  of  the  annual  account 
of  an  executor,  administrator  or  other  fiduciary  administering  a  decedent's 
estate,  there  is  no  requirement  that  reports  of  sales  of  personal  property 
in  connection  with  administration  of  decedents  estates  must  be  recorded 
in  the  Record  of  Accounts. 

11  August  1960 

Public  Officers;  Clerks  of  Superior  Court;  Annual  Reports; 
Publishing  by  Register  of  Deeds 

G.  S.  2-46  provides  that  the  clerk  of  superior  court's  accounts  may  be 
audited  by  a  certified  public  accountant  at  any  time  during  the  year  and 
is  not  restricted  to  the  first  Monday  in  December.  G.  S.  2-47  provides  that 
the  certified  public  accountant's  audit  be  approved  by  the  county  board  of 
commissioners  and,  within  20  days  after  the  approved  report  is  filed  with 
the  register  of  deeds,  it  must  be  published  and  posted. 

^  :  ■  4  August  1960 

Public    Officers;    Clerk   of    Superior    Court;    Appointment    of 
Ancillary  Guardian  for  Nonresident  Incompetent 

Under  G.  S.  35-3.1,  the  clerk  of  superior  court  is  authorized  to  appoint 
an  ancillary  guardian  for  the  purpose  of  collecting  rents  and  profits  from 
real  estate  held  in  this  State  by  an  incompetent  whose  residence  is  with- 
out the  State. 
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18  September  1961 

Public  Officers;  Clerks  of  Court;  Authority  to  Appoint  and 

Designate  Number  of  Assistants  and  Deputy  Clerks  in 

Certain  Counties 

The  board  of  commissioners  in  those  counties  coming  under  G.  S.  153- 
48.5  are  authorized  and  empowered  to  fix  and  determine  the  number  of 
salaried  deputies  and  assistant  clerks  of  the  Superior  Court;  however, 
G.  S.  2-10  authorizes  the  clerk  of  the  Superior  Court,  by  and  with  the 
written  consent  and  approval  of  the  Superior  Court  judge  resident  in  his 
district,  to  appoint  these  deputies  and  assistant  clerks  of  the  Superior 
Court. 


19  January  1962 

Public  Officers;  Clerks  of  the  Superior  Court;  Authority  to 

Enter  Order  Dismissing  Appeal  to  the   Supreme   Court  Upon 

Motion  of  the  Appellee  Consented  to  by  the  Appellant 

Where  the  appellant,  appealing  to  the  Supreme  Court,  from  a  ruling 
of  the  Superior  Court,  wishes  to  abandon  his  appeal  and  where  no  case 
on  appeal  has  been  served  and  none  has  been  filed  in  the  Supreme  Court 
and  upon  motion  of  the  appellee,  consented  to  by  the  appellant,  to  dismiss 
the  appeal  the  Clerk  of  the  Superior  Court  has  the  authority  to  order 
such  an  appeal  dismissed  since  said  order  is  in  the  nature  of  a  consent 
judgment  operating  to  terminate  the  proceedings. 

22  November  1960 

Public  Officers;  Clerks  of  Court;  Costs;  Commission  on  Deposits 
of  Estimated  Compensation 

Clerks  of  Court  are  not  authorized  to  collect  the  commission  of  three 
per  cent  on  sums  up  to  $500.00  and  one  per  cent  on  the  excess,  on  deposits 
of  estimated  just  compensation  made  by  the  State  Highway  Commission 
upon  institution  of  eminent  domain  proceedings  under  Article  9  of  Chapter 
136  of  the  North  Carolina  General  Statutes. 


19  March  1962 

Public  Officers;  Clerks  of  Court;  Deputy  Clerk  of  Court;  Age 

A  person  must  be  at  least  twenty-one  years   of  age  to   serve  as  a 
deputy  clerk  of  the  superior  court. 
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24  October  1960 

Public  Officers;  Clerks  of  Superior  Court;  Estate  of  Minor 

IN  HANDS  OF  Clerk;  Transfer  of  Rest  of  Minor's  Estate 

Out  of  State 

In  every  case  where  the  estate  of  a  minor  is  sought  to  be  transferred 
out  of  the  hands  of  any  person  holding  for  the  ward  in  this  State  into 
the  hands  of  a  foreign  fiduciary,  the  procedure  prescribed  by  Article  7, 
Chapter  33  of  the  General  Statutes  must  be  followed.  Any  transfer  made 
without  adherence  to  the  procedure  prescribed  would  be  improper. 

11  April  1962 

Public  Officers;  Clerks  of  Court;  Fees;  Assignments  for 
Benefit  of  Creditors 

Fees  charged  by  clerks  of  court  in  assignments  for  the  benefit  of 
creditors  are  governed  by  the  general  clerk's  fee  bill,  as  set  out  in  G.  S. 
2-26,  or  by  local  fee  bills  and  should  be  charged  as  part  of  the  costs  of 
the  proceeding  against  the  estate  and  not  individually  against  claimants, 
as  an  assignment  for  the  benefit  of  creditors  is  a  species  of  special 
proceeding.  ;/■■'.'   ■    •'■'.•  ■.  ;-\\.''.>     -•...■;,)■!■'■.:      .^'. 

21  September  1961 

Public  Officers;  Clerks  of  Court;  Fees;  Fee  for  Auditing 

Final  Account 

The  Clerk  of  Superior  Court's  fee  under  G.  S.  2-34  for  auditing  a  final 
account  should  be  computed  on  the  basis  of  total  receipts  and  disburse- 
ments since  the  last  annual  account  only,  and  should  not  be  based  on  the 
total  amount  of  receipts  and  disbursements  during  the  entire  continuation 
of  the  fiduciary  representation. 

22  June  1961 

Public  Officers;  Clerks  of  Court;  Investment  of  Funds  Held 
AS  Fiduciary;  Entitlement  to  Proceeds  of  Investment 

Income  from  investment  of  funds  in  the  hands  of  Clerk  of  Superior 
Court  belongs  to  those  persons  entitled  to  the  principal  funds. 

2  August  1960 

Public  Officers;  Clerks  of  the  Superior  Court;  Investment 

of  Trust  Funds 

G.  S.  2-56  involves  deposits  of  funds  held  by  the  clerks  of  the  superior 
court  and  requires  the  protections  therein  called  for.  G.  S.  36-3  involves 
investment  of  funds  held  by  the  clerks  of  the  superior  court  and  requires 
only  the  authorization  of  the  Insurance  Commissioner  or  an  officer  of  the 
Home  Loan  Bank  at  Winston  Salem  or  other  govemment  agency  having 
supervision  in  order  that  stock  of  building  and  loan  a^ociations  and  fed- 
eral savings  and  loan  associations  be  purchased. 
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24  January  1961 

Public  Officers;  Clerks  of  Superior  Court;  Juvenile  Courts; 
Clerk  as  Judge  of  Juvenile  Court;  Compensation 

Where  the  General  Statutes  provides  that  the  clerk  of  superior  court 
shall  be  afforded  compensation  for  performance  of  his  duties  as  judge  of 
juvenile  court,  independent  of  any  compensation  which  may  come  to  him 
as  clerk  of  the  superior  court,  but  a  subsequent  local  act  provides  that 
the  clerk  shall  receive  a  salary  for  his  service  "as  such  clerk  and  as  judge 
of  the  juvenile  court  and  clerk  of  the  recorder's  court",  the  local  act,  being 
later  in  point  of  time  and  local  and  special  rather  than  general,  controls. 
Thus,  county  commissioners  would  be  without  authority  to  separately  fix 
compensation  for  the  clerk  of  superior  court  for  performing  the  duties  of 
judge  of  the  juvenile  court,  the  one  salary  fixed  according  to  the  local 
act  being  the  only  one  to  which  the  clerk  is  entitled  for  the  performance 
of  all  his  duties  both  as  clerk  of  superior  court  and  judge  of  the  juvenile 
court. 


16  May  1961 

Public  Officers;   Clerks  of  Court;    Payment  to  Minor 
Married  Females 

A  Clerk  of  the  Superior  Court,  in  paying  to  a  married  minor  female 
money  recovered  on  a  judgment,  would  be  doing  so  at  his  own  peril.  It  is 
advisable  that  a  guardian  be  appointed  to  receive  the  money. 


6  July  1960 

Public  Officers;  Clerk  of  Superior  Court;  Sales  Under  Power 

OF  Sale;  Upset  Bid 

Under  G.  S.  14-21.27,  the  clerk  of  the  superior  court  may  not  accept 
an  upset  bid,  under  a  foreclosure  sale  which  is  being  held  under  the 
authority  in  a  deed  of  trust,  after  ten  days  have  elapsed  from  the  date  of 
the  filing  of  the  trustee's  report  of  the  initial  sale. 

15  March  1961 

Public  Officers;  Clerks  of  Court;  Trusts;  Authority  of  Clerk 
OF  Court  Over  Trusts  and  Trustees  Under  Wills 

Except  where  the  Clerk  of  Superior  Court  appoints  a  successor  trustee 
under  the  provisions  of  G.  S.  28-53,  he  has  no  jurisdiction  to  make  the 
findings  necessary  to  a  proper  qualification  of  a  trustee  appointed  under 
a  will,  and  even  if  such  a  trustee  desires  to  qualify  before  the  Clerk, 
the  clerk  has  no   statutory  authority  to  permit  such  qualification. 

Trustees  under  wills  are  required  to  file  inventories  and  accounts 
in  the  same  manner  and  at  the  same  time  as  are  required  of  executors 
and  administrators. 
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25  May  1962 

Public   Officers;    Commissioner   of   Public   Trust    Contracting 
FOR  Own  Benefit;  Alderman 

Sale  of  supplies  to  a  town  by  a  member  of  the  board  of  aldermen  con- 
stitutes a  violation  of  G.  S.  14-234  under  the  general  law  of  the  State. 

29  July  1960 

Public    Officers;    Commissioner    of    Public    Trust    Contracting 
for  Own  Benefit;  City  Board  Member 

It  is  not  thought  that  G.  S.  14-236  and  G.  S.  14-237  prohibit  a  member 
of  the  city  board  of  education  from  selling  building  materials  to  a  con- 
tractor who  is  building  a  school  building  for  the  involved  city  board  of 
education. 

9  March  1962 

Public    Officers;    Commissioner    of    Public    Trust    Contracting 

FOR  Own  Benefit;  City  Council  Member  and  President 

OF  Sub-Contractor 

Member  of  a  city  council,  who  is  president  of  construction  firm  antici- 
pating a  sub-contract  under  a  prime  contract  with  the  city,  would  be  in  a 
position  to  accept  pecuniary  profit  to  himself  if  the  sub-contract  were  let, 
in  violation  of  G.  S.  14-234. 

17  January  1961 

Public    Officers;    Commissioner    of    Public    Trust    Contraxting 
FOR  Own  Benefit;  County  Commissioner 

A  county  commissioner  would  violate  G.  S.  14-234  if  he  should  contract 
either  directly  or  indirectly  with  the  county  for  laundry  service,  book 
sales  and  food  products  to  any  county  institution  or  agency. 

*  5  December  1960 

Public    Officers;    Commissioner    of    Public    Trust    Contracting 
FOR  His  Own  Benefit;  Director  of  Public  Trust 

It  would  be  violative  of  G.  S.  14-234  for  a  director  of  public  trust  to  be 
interested  in  a  contract  for  the  purchase  of  property  by  a  board  of  which 
he  is  a  member  even  though  bids  for  the  contract  were  awarded  through 
competitive  bidding. 

26  October  1960 

Public  Officers;  Commissioner  of  Public  Trust  Contracting 

for   Own  Benefit;   Employee   of   ABC   Board 
Under  G.  S.  14-236  it  would  be  a  misdemeanor  for  an  employee  of  a 
county  ABC  Board  to  sell  fuel  oil  to  the  county  ABC  Beard. 
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12  June  1962 

Public   Officers;    Commissioner   of   Public    Trust   Contracting 
FOR  Own  Benefit;  Members  of  Urban  Redevelopment  Commis- 
sion Having  Direct  or  Indirect   Interest 

G.  S.  160-461  and  G.  S.  14-234  prohibit  a  member  of  a  city  redevelop- 
ment commission  from  acquiring  any  interest,  direct  or  indirect,  in  a  re- 
development project,  or  property  included  or  planned  to  be  included  in  a 
redevelopment  area,  nor  may  he  have  any  interest,  direct  or  indirect, 
in  any  contract  for  services  or  materials  or  with  a  redeveloper  relating 
to  such  project.  An  officer  of  a  corporation,  who  is  also  a  member  of  the 
redevelopment  commission,  comes  within  the  statutory  prohibition  when 
the  corporation  contracts  with  the  commission  for  materials,  services, 
supplies,  etc.  or  acquires  property  in  the  redevelopment  area.  Such  a  con- 
tract would  be  void  and  unenforceable.  INSULATION  CO.  v.  DAVIDSON 
COUNTY,  243  N.  C.  252. 

,,  ,        y-..y.  ,  y  ,  ,        7  September  1960 

Public    Officers;    Commissioner   of   Public   Trust    Contracting 
FOR  Own  Benefit;  School  Principal 

G.  S.  14-263  making  it  a  misdemeanor  for  certain  board  members  or 
their  officer,  agent,  manager,  teacher  or  employee  to  have  any  pecuniary 
interest  in  supplying  any  goods,  wares  or  merchandise  of  any  nature  or 
kind  whatsoever  to  any  of  the  referred  to  institutions  or  schools  is  broad 
enough  to  cover  the  situation  of  a  school  principal  selling  automobile  in- 
surance to  the  county  school  board  by  which  he  is  employed. 

'  ,.  27  April  1961 

Public   Officers;   Constables;   Service  of  Eviction  Orders 

When  a  constable  or  other  officer  has  removed  goods  from  a  dwelling 
in  conformity  with  an  eviction  order  or  writ  of  possession  and  placed  the 
same  upon  the  sidewalk  or  on  the  edge  of  the  street,  he  has  legally  exe- 
cuted the  process  directed  to  him  and  the  care  and  custody  of  the  removed 
property  is  the  responsibility  of  the  owner  thereof. 

6  November  1961 

Public  Officers;  Coroners;  Binding  Defendant  Over  After 
Inquest  for  Aiding  and  Abetting 

Under  G.  S.  152-7(4),  a  coroner  may  bind  a  defendant  over  after  in- 
quest if  probable  cause  found  that  defendant  is  probably  guilty  of  any 
crime  in  connection  with  the  death  of  the  deceased. 
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15  June  1961 

Public   Officers;   Highway  Commission  Chairman,  Members; 
Status  After  Expiration  of  Term 

The  Chairman  and  members  of  the  Highway  Commission,  the  Director 
of  Highways  and  Controller  are  officers  within  the  meaning  of  G.  S.  128-7 
and  continue  in  their  respective  offices  until  their  successors  are  appointed 
and  duly  qualified. 

■,     i    .   T-,  ..  M     -        ..  Ig  July  I960 

Public  Officers;  Justices  of  the  Peace;  Appointment  by 
Legislature;  Appointment  by  Judge 

Article  14A,  Chapter  7,  of  the  General  Statutes  is  applicable  only  to 
those  counties  which  are  not  exempt  and  which,  by  appropriate  resolu- 
tions of  county  commissioners,  have  adopted  the  article, 

29  September  1960 

Public   Officers;   Justices   of   the   Peace;    Appointment 
by  Resident  Judge 

Under  the  provisions  of  Section  7-115  of  the  General  Statutes,  the 
resident  superior  court  judge  has  been  given  the  power  to  appoint  justices 
of  the  peace  and  the  Governor  no  longer  has  such  appointive  power. 

9  October  1961 

Public  Officers;  Justices  of  the  Peace;  Civil  Judgments;  Time 
for  Issuing  Transcripts 

A  justice  of  the  peace,  in  a  civil  action,  is  required  to  give  a  transcript 
of  the  judgment  to  the  party  in  whose  favor  it  was  rendered  on  the  demand 
of  such  party;  the  fact  that  defendant  gives  notice  of  appeal  in  open 
court  is  not  enough  to  stay  execution  on  the  judgment. 

3  November  1960 

Public  Officers;  Justices  of  the  Peace;  Commitment  for  Failure 
'    .    .    to  Provide  Security  on  a  Peace  Warrant 

A  commitment  by  a  justice  of  the  peace  under  G.  S.  15-14  for  failure 
of  a  person  to  make  recognizance  under  a  peace  warrant  is  not  a  judgment 
based  upon  a  plea  of  guilty  with  a  resulting  sentence.  Under  such  a  com- 
mitment, a  justice  of  the  peace  cannot  sentence  a  person  to  6  months  and 
assign  him  to  work  on  the  road. 
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22  May  1961 

Public  Officers;  Justices  of  the  peace;  Date  of  Qualification 
Prior  to  Effective  Date  of  Appointment 

G.  S.  7-114  requires  a  person  who  is  appointed  justice  of  the  peace 
to  take  oath  before  his  term  of  office  begins.  Thus,  qualification  prior  to 
effective  date   of  appointment  is  permitted  by   statute. 

19  May  1961 

Public  Officers;  Justice  of  the  Peace;  Delegation  of  a  Private 

Citizen  to  Make  Arrests;  Authority  to  Appoint 

Special  Constables 

It  is  not  contemplated  by  the  statute  that  a  justice  of  the  peace  may 
appoint  a  special  constable  except  in  extraordinary  cases. 

1  June  1962 

Public  Officers;  Justice  of  the  Peace;  Double  Office  Holding 

Although  there  is  a  constitutional  provision  prohibiting  double  office 
holding  in  general,  a  specific  exception  is  made  in  the  case  of  a  justice 
of  the  peace. 

28  July  1960 

Public  Officers;  Justices  of  the  Peace;  Duty  of  Justice 

OF  THE  Peace  to  Account  for  and  Report  to  County 

Commissioners 

When  a  county  does  not  operate  under  Article  14A  of  Chapter  7  of 
the  General  Statutes,  the  specific  provisions  of  G.  S.  115-98  and  G.  S. 
153-47  control,  and  it  is  the  duty  of  a  justice  of  the  peace  to  make  an 
accounting  for  fines,  penalties,  etc.,  to  the  county  treasurer  and  the  county 
finance  committee. 

18  September  1961 

Public   Officers;   Justices   of  the   Peace;   Elected   for   One 
Township  but  Moving  Office  to  Another  Township  in  the 

Same  County 

A  justice  of  the  peace  elected  or  appointed  for  one  township  may  not 
set  up  his  office  and  perform  a  large  portion  of  his  duties  in  some  other 
township  within  the  county.  DAVIS  v.  SANDERLIN,  119  N.  C.  84. 

G.  S.  7-116  provides  for  the  forfeiture  of  a  justice  of  the  peace's  office 
if  he  removes  his  residence  to  another  township  and  does  not  return  for 
a  space  of  six  months. 

Under  G.  S.  7-127,  a  justice  of  the  peace  must  hear  all  matters  within 
his  jurisdiction   throughout  the   county  in   his   own   township. 
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31  May  1962 

Public  Officers;  Justices  of  the  Peace;  Failure  to  Make 
Reports;  Removal  from  Office 

A  justice  of  the  peace  may  be  removed  from  office  for  failing  to  file 
monthly  reports  with  the  clerk  of  the  superior  court  as  required  by  G.  S. 
143-166(n). 

10  February  1961 

Public  Officers;  Justice  of  the  Peace;  Fines  and  Forfeitures; 

No  Deductions  for  Normal  Costs;  Commitment  for  Failure  to 

Provide  Security  on  Peace  Warrant 

A  justice  of  the  peace  has  no  authority  to  deduct  his  costs  or  fees  of 
law  enforcement  officers  from  a  forfeited  recognizance  bond,  and  if  he 
does,  he  is  subject  to  prosecution  under  G.  S.  115-98(4). 

When  a  justice  of  the  peace  commits  a  person  under  G.  S.  15-34,  it  is 
of  no  concern  of  his  as  to  whether  or  not  the  person  is  sent  out  to  work 
on  the  roads  under  the  supervision  of  the  State  Prison  Department. 

29  September  1960 

Public    Officers;    Justices   of   Peace;    Jurisdiction;    Violations 
of  Speed  Laws  and  Ordinances 

Justices  of  the  peace  have  no  jurisdiction  to  try  violations  of  any  State 
speed  law  inasmuch  as  the  possible  punishment  thereof  can  exceed  the 
jurisdiction  of  such  justices  of  the  peace.  Justices  of  the  peace  have 
jurisdiction  to  try  violations  of  local  speed  ordinances  established  under 
the  provisions  of  G.  S.  20-141  (fl)  inasmuch  as  the  maximum  punishment 
which  can  be  imposed  for  violation  of  such  ordinances  is  a  fine  of  $50.00 
or  imprisonment  for  not  more  than  30  days. 

6  July  1960 

Public  Officers;  Justices  of  the  Peace;  Jury  Fees; 
Constable  Fees 

Under  the  general  law  as  provided  in  G.  S.  7-157,  constables  who  sum- 
mon jurors  in  a  justice  of  the  peace  court  are  allowed  the  same  fee  for 
their  services   as   are   allowed  the   summoned   jurors. 

26  August  1960 

Public  Officers;  Justices  of  the   Peace;  Justice  May  Act 
Anywhere  in  the  County 

G.  S.  7-127  does  not  contemplate  that  a  justice  of  the  peace  elected  or 
appointed  for  one  township  can  set  up  his  office  and  perform  a  large 
portion  of  his  duties  in  some  other  township  in  the  county. 
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10  August  1960 

Public  Officers;  Justice  of  the  Peace;  Private  Detective 

A  person  may  hold  the  office  of  justice  of  the  peace  and  also  become 
a  private  detective. 

8  December  1061 

Public  Officers;  Justice  of  the  Peace;   Suit  on  Judgment 

A  suit  on  a  justice  of  the  peace  judgment  is  an  independent  action  and 
must  be  commenced  by  the  issuance  of  summons,  filing  of  complaint,  and 
service  thereof,  as  in  any  other  action  to  recover  a  debt. 

6  November  1961 

Public  Officers;  Justices  of  the  Peace;  Transfer  of  Case 

There  is  no  statute  requiring  a  justice  of  the  peace  to  transfer  a  pro- 
ceeding, civil  or  criminal,  from  his  court  to  a  recorder's  court. 

8  August  1960 

Public    Officers;    Notaries;    Out-of-State    Notaries;    Seal; 

Name  on  Seal 

The  requirement  of  Section  10-9  of  the  General  Statutes  that  a  no- 
tarial seal  contain  the  notary's  name  applies  only  to  North  Carolina 
notaries  and  has  no  application  to  notarial  seals  affixed  by  notaries  of 
other  states. 

27  December  1961 

Public  Officers;  Notaries  Public;  Performing  Duties  Outside 
County  of  Residence 

A  North  Carolina  notary  public  may  perform  official  duties  in  any 
county  in  this  State. 

15  June  1961 

Public  Officers;   Offices  and  Public   Officers;   Status 
After  Expiration  of  Term 

The  Chairman  and  members  of  the  Highway  Commission,  the  Director 
of  Highways  and  Controller  are  officers  within  the  meaning  of  G.  S.  128-7 
and  continue  in  their  respective  offices  until  their  successors  are  appointed 
and  duly  qualified. 
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26  April  1962 

Public  Officers;  Register  of  Deeds;  Marriage  License;  Infants 

The  register  of  deeds  may  issue  a  marriage  license  to  a  boy  and  girl, 
each  fourteen  years  of  age,  where  the  girl  is  pregnant  and  the  parents  of 
the  infants  have  consented  to  the  marriage. 

15  September  1961 

Public  Officers;  Register  of  Deeds;  Probate  and  Registration; 
Plats  and  Maps  Made  Prior  to  January  l,  i960 

It  is  specifically  provided  in  G.  S,  47-30,  relating  to  the  recording  of 
maps,  as  rewritten  by  Chapter  1235  of  the  Session  Laws  of  1959,  that 
nothing  in  the  section  as  rewritten  shall  be  deemed  to  prevent  the  record- 
ing of  any  map  made  prior  to  January  1,  1960. 

26  October  1960 

Public  Officers;  Register  of  Deeds;  Registration  of 

Instruments;  Revenue  Stamps 

A  register  of  deeds  has  no  discretion  in  accepting  instruments  in 
writing  delivered  to  him  for  registration  if  tendered  the  fees  therefor, 
and  if  a  register  of  deeds  fails  to  accept  such  instruments  he  may  not 
only  be  civilly  liable  to  parties  injured  by  his  delay,  but  would  also  be 
guilty  of  a  misdemeanor  for  which  he  could  be  punished  and  removed  from 
office  under  the  provisions  of  G.  S.  161-27.  The  absence  of  Federal  revenue 
stamps  on  a  deed  does  not  invalidate  the  deed. 

6  January  1961 

Public  Officers;   Sheriffs;   Investigation  of  Origin  of 
Rural  Fires 

The  chief  of  a  voluntary  fire  department  has  no  authority  or  responsi- 
bility under  G.  S.  69-1  for  conducting  investigations  into  the  origin  of  a 
fire.  With  respect  to  fires  occurring  outside  a  municipality  or  town,  the 
sheriff  of  the  county  is  authorized,  along  with  the  Commissioner  of  In- 
surance, to  investigate  the  cause,  origin  and  circumstances  of  the  fire,  and 
the  duty  of  making  the  "preliminary  investigation"  is  imposed  upon  the 
".  .  .  sheriff  of  the  county  where  such  fire  occurs  outside  of  a  munici- 
pality .  .  .". 

8  August  1960 

Public    Officers;    Sheriffs;    Territorial   Jurisdiction   of 
Sheriff  to  Arrest  with  Warrant  Outside  His  County 

Under  the  common  law  and  in  the  absence  of  specific  statutory  authority 
sheriffs  have  no  jurisdiction  beyond  the  territorial  boundaries  of  the  area 
in  which  they  have  been  selected,  that  is  the  county. 
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13  April  1961 

Public  Officers;  Trustees  of  the  University  of  North 
Carolina;  Expiration  of  Term;  Holding  Over 

Members  of  the  Board  of  Trustees  of  the  University  of  North  Carolina 
are  public  officers  and,  under  G.  S.  128-7,  hold  over  beyond  the  expiration 
of  their  terms  until  their  successors  are  elected  by  the  General  Assembly. 
Members  of  the  Board  of  Trustees  of  the  University  of  North  Carolina  are 
exempt  from  the  constitutional  prohibition  against  double  office  holding 
as  commissioners  of  public  charities. 


PURCHASE  AND  CONTRACT 

11  May  1961 

Purchase  and   Contract;   Consideration  of   Resale  Value   and 
Operation  Costs  in  Awarding  Contracts 

Anticipated  resale  value  and /or  operating  costs  of  items  to  be  pur- 
chased are  elements  appertaining  to  the  "quality"  of  these  articles,  thus 
may  be  considered  in  awarding  contracts  under  G.   S.   143-52. 


RETIREMENT 


21  February  1962 

Retirement;    Local    Governmental    Employees'    Retirement 
System;  City  ABC  Board;  Right  to  Use  Funds  to  Participate 

A  local  ABC  board  has  authority  to  use  ABC  funds  for  the  purpose 
of  placing  ABC  employees  within  the  coverage  of  the  Local  Governmental 
Employees'  Retirement  System. 

13  September  1960 

Retirement;    Local    Governmental   Employees'    Retirement 
System;  County  Health  Department;  County  Welfare 
Department;  Separate  Coverage 

Under  the  provisions  of  G.  S.  128-37  and  G.  S.  128-37.1  a  board  of 
county  commissioners  may  elect  to  bring  into  the  Local  Governmental 
Employees'  Retirement  System  the  employees  of  the  welfare  department 
separately,  the  employees  of  the  health  department  separately,  or  the 
employees  of  both  departments  jointly. 


36]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  153 

10  July  1961 

Retirement;    Local    Governmental    Employees'    Retirement 

System;  County  Participation;  Membership  of  all  Eligible 

Employees  Compulsory 

When  a  local  governmental  unit  participates  in  the  Local  Governmental 
Employees'  Retirement  System,  every  employee  of  the  unit  must  become 
a  member  except  (1)  those  who  elect  not  to  at  the  time  the  unit  com- 
mences participation  and  (2)  those  who  are  eligible  for  membership  in 
and  join  and  continue  to  maintain  their  membership  in  the  Law  Enforce- 
ment Officers'  Benefit  and  Retirement  Fund. 

7  July  1961 

Retirement;    Local    Governmental    Employees'    Retirement 

System;   Firemen's  Pension  Fund;   Dual  Employee 

Membership  Permissible 

A  person  who  belongs  to  the  Local  Governmental  Employees'  Retire- 
ment System  may,  if  otherwise  eligible,  join  the  Firemen's  Pension  Fund. 
Receiving  benefits  from  the  Fund  would  not  bar  such  person's  eligibility 
for  benefits  from  the  Retirement  System. 

^  13  June  1961 

Retirement;    Local    Governmental    Employees'    Retirement 

System;   Law  Enforcement  Officers'  Benefit  and 

Retirement  Fund;  Compulsory  Membership 

An  employee  who  is  eligible  for  membership  in  both  the  Local  Govern- 
mental Employees'  Retirement  System  and  the  Law  Enforcement  Officers' 
Benefit  and  Retirement  Fund  must  be  a  member  of  one  or  the  other.  If  an 
employee  withdraws  or  is  dropped  from  membership  in  the  Law  Enforce- 
ment Officers'  Fund,  the  local  unit  should  immediately  enroll  such  employee 
in  the  Local  Governmental   Retirement  System. 

2  February  1962 

Retirement;    Teachers'   and    State    Employees'    Retirement 
System;    Creditable    Service;    Civil    Air    Patrol 

Service  in  the  Civil  Air  Patrol  does  not  constitute  service  in  the  "armed 
services  of  the  United  States"  within  the  meaning  of  the  North  Carolina 
Teachers'   and   State   Employees'   Retirement  Act. 
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30  March  1962 

Retirement;   Teachers'   and    State   Employees'   Retirement 

System;   Five  Consecutive  Years  Absence  from  Service; 

Cessation  of  Membership 

When  a  member  of  the  Teachers'  and  State  Employees'  Retirement  Sys- 
tem is  absent  from  service  more  than  five  years  in  any  period  of  six 
consecutive  years,  he  automatically  ceases  to  be  a  member  of  the  System 
and  his  accumulated  contributions  with  appropriate  interest  are  returned 
to  him. 

23  August  1961 

retirement;   teachers'   and   state   employees'   retirement 
System;  Named  Beneficiary;  Assumed  Name 

If  a  person  named  as  beneficiary  by  a  deceased  member  of  the  Teachers' 
and  State  Employees'  Retirement  System  can  be  identified  as  a  specific 
individual  living  at  the  time  of  the  member's  death,  he  or  she  is  entitled 
to  benefits  as  a  beneficiary  irrespective  of  whether  such  person  was 
designated  under  an  assumed  name. 

8  February  1962 

Retirement;    Teachers'   and   State   Employees'   Retirement 

System;    Social    Security;    Tax   Sheltered   Annuities; 

What  Constitutes  Salary 

Even  though  a  teacher  may  authorize  the  retention  of  a  portion  of 
her  salary  for  the  purpose  of  purchasing  tax  sheltered  annuities,  such 
retained  salary  is  subject  to  Retirement  System  deductions. 

11  September  1961 

Retirement;  U.  S.  S.  North  Carolina  Battleship  Commission; 

Social  Security;  Teachers'  and  State  Employees'  Retirement 

System;  Status  of  Commission 

The  U.  S.  S.  North  Carolina  Battleship  Commission  is  a  bona  fide 
State  agency  and,  for  social  security  and  retirement  system  purposes, 
should  be  treated  in  the  same  manner  as  other  State  agencies. 
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SANITARY  DISTRICTS 

9  May  1962 

Sanitary  Districts;  Election  of  Members;  Write-in  Votes; 

Filling  Vacancy;  Holding  Office  Until  Successor  Is 

Elected  and  Qualified 

A  member  of  Sanitary  District  Board,  created  under  Article  12,  Chap- 
ter 130,  may  be  elected  by  write-in  votes  in  the  general  election.  The 
general  election  laws  are  applicable  except  to  the  extent  varied  by  the 
Sanitary  District  laws.  A  member  of  the  Sanitary  District  Board  who  is 
elected  and  qualified  to  the  County  Board  of  Commissioners,  automatically 
and  instantly  vacates  the  first  office  upon  his  acceptance  of  the  second 
office. 

Where  the  Sanitary  District  Board  consists  of  three  members,  and 
only  two  members  are  seeking  re-election  in  the  general  election,  and  there 
are  no  write-in  votes  for  the  third  member,  the  member  not  seeking 
re-election  will  continue  to  serve  until  his  successor  has  been  elected,  or 
appointed,  and  duly  qualified. 

. ^  '      8  August  1960 

Sanitary  Districts;   Garbage  Collection;   Exclusive  Franchise 

A  sanitary  district  is  authorized  either  to  collect  and  dispose  of 
garbage  through  its  own  employees  or  by  contract  with  an  independent 
contractor,  but  there  is  no  statutory  authority  under  which  the  sanitary 
district  could  prohibit  others  from  also  engaging  in  the  garbage  col- 
lection business. 

'^1  18  June  1962 

Sanitary  Districts;   Taxes;   No  Exemptions 

The  mere  fact  that  a  particular  property  owner  does  not  have  water 
and  sewer  service  does  not  constitute  any  basis  for  exemption  from  a 
sanitary  district  tax  levy.  , ,         . 

10  August  1960 

Sanitary  Districts;  Use  of  Fire  Fighting  Equipment 
Outside  of  District 

A  sanitary  district  is  not  authorized  to  establish  and  maintain  a  fire 
department  outside  the  confines  of  the  district  to  furnish  fire  protection 
to  the  areas  outside  the  district.  ,,,,.. 
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9  February  1961 

Sanitary  District;  Water  and  Sewer;  Compulsory  Connections; 
Procedure  When  Impractical 

When  it  is  impractical  for  a  real  property  owner  in  a  sanitary  district 
to  cause  toilet  connections  to  be  made  with  the  district  sewerage  system, 
such  person  may  be  compelled  to  install  a  septic  tank  or  some  other 
appropriate  installation  in  accordance  with  the  regulations  of  the  State 
Board  of  Health. 


SOCIAL  SECURITY 

12  August  1960 

Social   Security;    Deductions;    Nurse   or  Domestic   Paid 
Through  Workmen's  Compensation 

Pursuant  to  G.  S.  97-40.1,  in  cases  of  certain  types  of  extremely  serious 
and  disabling  injuries,  Workmen's  Compensation  payments  are  made  to 
pay  the  salary  of  a  domestic  worker  or  nurse  to  care  for  the  injured 
worker.  The  right  to  hire,  fire,  and  supervise  the  performance  of  duties 
by  the  domestic  worker  or  nurse  rests  with  the  worker  and  not  with  the 
Industrial  Commission.  Therefore,  such  a  person  is  not  a  State  employee. 

19  May  1961 

Social  Security;  Local  Civil  Defense  Agencies;  City  Employees; 
County  Employees;  Joint  City-County  Employees 

The  organization  of  local  civil  defense  agencies  varies  greatly.  Some 
are  county  agencies;  some  are  city  agencies;  and  some  are  joint  city- 
county-agencies. 

8  February  1962 

Social  Security;   Teachers'  and   State  Employees'  Retirement 
System;  Tax  Sheltered  Annuities;  What  Constitutes  Salary 

Even  though  a  teacher  may  authorize  the  retention  of  a  portion  of  her 
salary  for  the  purpose  of  purchasing  tax  sheltered  annuities,  such  re- 
tained  salary  is   subject  to   Retirement   System   deductions. 

11  September  1961 

Social  Security;  u.  S.  S.  North  Carolina  Battleship  Commission; 

Teachers'  and   State  Employees'  Retirement  System; 

Status  of  Commission 

The  U.  S.  S.  North  Carolina  Battleship  Commission  is  a  bona  fide 
State  agency  and,  for  social  security  and  retirement  system  purposes, 
should  be  treated  in  the  same  manner  as  other  State  agencies. 
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STATE  AUDITOR 

14  December  1960 

State  Auditor;   Authority  of  the   State   Auditor  to  Issue 
Warrants  for  Unemployment  Benefits 

The  issuance  of  warrants  for  unemployment  benefits  should  be  handled 
in  accordance  with  the  provisions  set  out  in  G.  S.  143-3.1  and  G.  S. 
143.3-2. 

STATE  BOARDS  AND  COMMISSIONS 

8  May  1962 

State  Boards  and  Commissions;  ABC  Board;  County  ABC  Board; 

Group  Accident  and  Health  Insurance;   Employees  of 

County  ABC  Board  and  Their  Dependents 

County  ABC  Board  is  not  authorized  to  purchase  group  insurance  cov- 
ering dependents  of  its  employees;  however,  certain  benefits  payable  to  the 
employee  on  account  of  hospitalization  or  medical  treatment  of  his  de- 
pendents may  be  provided  in  a  group  accident  and  health  policy.  (G.  S. 
143-3.2. 

6  November  1961 

State  Boards  and  Commissions;  ABC  Board  Subject  to  Minimum 
Wage  Act;  ABC  Net  Profits 

Local  county  ABC  board  is  not  subject  to  Minimum  Wage  Act,  Article 
11  of  Chapter  95  of  the  General  Statutes. 

County  ABC  board  may,  in  its  disci'etion,  expend  for  education  as  to 
the  effects  of  the  use  of  alcoholic  beverages  and  for  the  rehabilitation  of 
alcoholics,  not  more  than  5%  of  its  total  profits,  G.  S.  18-45.  Total  profits 
are  total  receipts  less  general  operating  expenses.  Amounts  required  to 
be  expended  for  law  enforcement  and  retained  as  sufficient  and  proper 
working  capital  are  not  general  operating  expenses. 

1  November  1961 

State   Boards   and   Commissions;    Board    of   Higher   Education; 

Institutions   of  Higher  Education;    Tuition   Fees   of   Resident 

AND  Nonresident  Students;   Residence  of  Military  Personnel 

Stationed  in  North  Carolina;  Tuition  Fees  of  Children  of 

Military  Personnel  Stationed  in  North  Carolina 

Under  the  present  laws  and  administrative  rulings  of  this  State  non- 
resident students  of  institutions  of  higher  education  are  charged  greater 
or  higher  tuition  fees  than  those  charged  resident  students;  the  question 
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of  residence  is  largely  a  matter  of  intent,  and  the  same  rules  of  determin- 
ing residence  are  to  be  used  in  the  case  of  military  personnel  stationed 
in  North  Carolina  as  would  be  used  in  determining  residence  of  civilians 
who  come  into  North  Carolina. 

18  October  1961 

State    Boards    and    Commissions;    Chiropractic    Examiners; 

Licenses;  Renewal  of  Licenses;  No  Authority  to 

Require  Continuing  Study 

The  State  Board  of  Chiropractic  Examiners  does  not  have  authority 
to  adopt  regulations  requiring  licensees  of  the  board  to  participate  in 
certain  annual  educational  programs  as  a  condition  for  securing  license 
renewal. 

26  August  1961 

State  Boards  and  Commissions;  Conservation  and  Development 
Board;  Authority  to  Regulate  Construction  of  Fishing  Piers 

The  Board  of  Conservation  and  Development  has  no  authority  to 
promulgate  regulations  with  respect  to  the  location  and  construction  of 
fishing  piers.  The  Board  has  authority  to  regulate,  prohibit,  or  restrict 
in  time,  place,  character,  or  dimensions,  the  use  of  nets,  appliances,  ap- 
paratus, or  means  employed  in  taking  or  killing  fish;  to  regulate  the  sea- 
sons at  which  the  various  species  of  fish  may  be  taken  in  the  several 
waters  of  the  State;  and  to  prescribe  the  maximum  numbers  and  minimum 
sizes  of  fish  which  may  be  taken  in  the  said  several  watei's  of  the  State, 
or  which  may  be  bought,  sold,  or  held  in  possession  by  any  person,  firm, 
or  corporation  in  the  State. 

16  May  1961 

State  Boards  and  Commissions;  Cosmetic  Arts;  State  Board  of 
Cosmetic  Arts;  Apprentices 

The  statute  requires  that  a  registered  apprentice  work  at  least  six 
months  under  the  supervision  of  a  registered  managing  cosmetologist. 
This  means  six  months  of  full-time  work,  not  part-time. 

18  December  1961 

State  Boards  and  Commissions;  Employment  Security  Commission; 

Employment    Security    Law;    On-the-Job    Training    Under    the 

Division  of  Vocational  Rehabilitation  of  the  North  Carolina 

Department  of  Education;  Employee  as  Defined  Under 

the  Employment  Security  Act 

On-the-job  trainees  pursuing  vocational  education  under  the  Division 
of  Vocational  Rehabilitation  of  the  North  Carolina  Department  of  Educa- 
tion are  not  employees  under  the  Emplojrment  Security  Law. 
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31  January  1962 

State  Boards  and  Commissions;  Employment  Security  Commission; 

Employment   Security   Law;    Special   Employment    Security 

Administration  Fund;  Use  of  Special  Employment 

Security  Administration  Funds 

The  Employment  Security  Commission  has  the  authority  to  use  money 
derived  from  the  Special  Employment  Security  Administration  Fund  pro- 
vided by  G.  S.  96-5 (c)  for  the  purpose  of  purchasing  land  and  erecting 
thereon  a  building  in  order  to  enlarge  and  improve  the  activities  and 
functions  of  the  Commission. 

'  '  '  20  July  1961 

State  Boards  and  Commissions;  Employment  Security  Commission; 

Powers  of  Review  of  Employment  Security  Commission  and 

Supervisory   Authority   of    Commission;    Adjudication 

OF  False  Statement,  Misrepresentation 

Where  the  Employment  Security  Commission  invokes  penalties  against 
a  claimant,  cancels  his  benefit  rights  for  one  year,  and/or  incumbers  his 
future  benefits  with  an  overpayment,  the  Commission  has  the  authority  to 
enact  a  regulation  to  automatically  remove  these  hearings  before  the  Com- 
mission and  hold  same  subject  to  reversal  or  change  because  of  conclusive 
evidence  that  the  original  decision  and  imposition  of  penalty  was  passed 
on  a  mistake  of  fact,  which,  if  it  had  been  known  at  the  time,  would  have 
resulted  in  a  decision  in  favor  of  the  claimant. 

7  September  1960 

State  Boards  and  Commissions;  Highway  Commission;  Authority 
TO  Close  Roads  for  Construction  or  Repairs 

The  State  Highway  Commission  is  authorized  under  the  provisions  of 
G.  S.  136-26  to  close  to  travel  sections  of  roads  under  construction  and  the 
State  Highway  Commission  is  not  required  to  provide  substitute  access  to 
property  owners  before  exercising  this  authority. 

12  July  1960 


State  Boards  and  Commissions;  Highway  Commission;   Sale  of 
Road  Building  Materials  to  Municipalities 

The  State  Highway  Commission  is  authorized  to  sell  to  municipalities 
for  use  on  municipal  streets  roadbuilding  materials,  but  is  not  authorized 
to  sell  such  materials  to  municipalities  for  other  uses. 
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24  January  1961 

State  Boards  and  Commissions;  Local  Government  Commission; 
Contracts  for  Auditing  Services;  Approval  of  Accountant 

In  exercising  his  duty  to  approve  contracts  of  local  governmental  units 
for  independent  audits  pursuant  to  G.  S.  153-143  the  Director  of  Local 
Government  w^ould  have  authority  to  limit  his  approval  of  accountants  to 
those  who  are  either  certified  public  accountants  or  registered  accountants. 

21  August  1961 

State  Boards  and  Commissions;  Milk  Commission; 
Compensation  of  Members 

G.  S.  106-266.7 (a)  provides  that  members  of  the  North  Carolina  Milk 
Commission  shall  receive  such  pay  as  shall  be  set  by  the  Governor  and 
Council  of  State.  The  fact  that  their  pay  may  be  stated  in  terms  of  per 
diem  does  not  place  them  within  the  purview  of  Section  5  of  Chapter  833 
of  the  Session  Laws  of  1961. 

1  March  1961 

State  Boards  and  Commissions;  N.  C.  Confederate  Centennial 
Commission  Eligibility  for  Appropriation 

Where  a  commission  is  authorized  to  apply  to  the  Governor  and  Council 
of  State  for  allotments  from  the  Contingency  and  Emergency  Fund  to 
defray  the  costs  of  necessary  expenses  incident  to  its  operation,  this 
authority  continues  for  the  life  of  the  commission  even  though  the  com- 
mission's existence  may  extend  beyond  the  biennium  in  which  the  authority 
was  granted. 

25  September  1961 

State  Boards  and  Commissions;  Paroles  Board;  Prisoners  with 
Work-Release  Privileges;  Sentences;  Cumulative  Terms  of 
Sentences;  Eligibility  of  Prisoner  for  Work-Release  Privileges 
Serving  Last  Term  of  Cumulative  Sentence;  Eligibility  of 
Prisoners  to  Have  Cases  Considered  for  Parole  in  Cases 
of  Cumulative  Indeterminate  Sentences 

A  prisoner  who  has  two  sentences  which  are  cumulative  and  who  has 
served  the  first  sentence  is  eligible  for  Work  Release  privileges  where  his 
last  sentence  is  no  more  than  five  years.  The  Board  of  Paroles  is  author- 
ized to  give  the  State  Prison  Department  authority  to  grant  Work  Release 
privileges  to  such  prisoner  since  he  is  now  "serving  a  term  of  imprison- 
ment not  exceeding  five  years",  and  has  already  served  more  than  one- 
fourth  of  the  total  of  his  cumulative  sentences. 
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7  May  1962 

State  Boards  and  Commissions;   Paroles  Board;   Work-Release 

Law;  Authority  to  Give  Prisoner  Advantage  of  Work-Release 

Law  Where  Sentenced  for  Not  Less  Than  3  Years  nor  More 

Than  5  Years  in  One  Sentence  and  for  2  Years  in  Another 

Sentence,  Both  Sentences  to  Run  Consecutively 

In  passing  upon  eligibility  for  work-release  privileges  the  Board  of 
Paroles  is  authorized  to  recognize  the  minimum  time  in  an  indeterminate 
sentence.  Therefore,  where  one  sentence  is  not  less  than  three  years  nor 
more  than  five  and  another  sentence  for  the  same  prisoner  is  for  two  years, 
each  sentence  to  run  consecutively,  the  prisoner  would  be  entitled  to  work- 
release  privileges  unless  and  until  the  three  years  of  the  Indeterminate 
sentence  is  extended  by  the  Director  of  Prisons  because  of  misconduct  on 
the  part  of  the  prisoner. 

22  May  1961 

State  Boards  and  Commissions;  Plumbing  and  Heating  Contrac- 
tors; Bids  on  Heating  and  Air  Conditioning;   Impossibility  of 
Separation  ;  Appropriate  Procedure  ;  Joint  Ventures 

In  considering  the  provisions  of  G.  S.  87,  Article  2,  it  is  legal  for  two 
or  more  contractors  whose  combined  state  qualifications  include  license  for 
heating  and  air  conditioning  to  submit  a  joint  venture  bid  for  a  system  of 
heating  and  air  conditioning  which  is  blended  together  and  can  not  be 
separated. 

Under  the  above  circumstances,  it  is  legal  for  one  contractor  who  holds 
license  for  both  heating  and  air  conditioning  contracting  to  enter  into  a 
joint  venture  bid  with  a  foreign  contractor  who  holds  no  license  qualifi- 
cations in  accordance  with  the  provisions  of  G.  S.  87,  Article  2. 

25  August  1961 

State  Boards  and  Commissions;  Plumbing  and  Heating 
Contractors;  Irrigation  Systems 

A  contractor  who  merely  installs  irrigation  systems  for  plant  growing 
purposes  is  not  subject  to  the  State  Plumbing  and  Heating  Contractors' 
Law. 

14  June  1962 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board; 
Exemptions;  Sales  by  Owner  Through  Employee 

A  regular  employee  of  an  owner  or  developer  of  real  property,  whether 
corporate  or  not,  who  engages  in  selling  the  property  of  his  employer 
exclusively  is  exempt  from  the  provisions  of  the  Real  Estate  Licensing  Act. 
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14  June  1962 

State  Boards  and  Commissions;  Real  Estate  Licensing  Board; 
Scope  of  Act;  Dealer  in  Standing  Timber 

A  person  who  engages  in  selling  standing  timber  other  than  his  own 
must  be  licensed  as  a  real  estate  broker  or  salesman. 

10  March  1961 

State    Boards   and    Commissions;     Roanoke    Island    Historical 

Association;  Appropriations;  Contingency  and  Emergency  Fund; 

Eligibility  for  Appropriation  to  Defray  Cost  of 

Rebuilding  Amphitheater 

G,  S.  143-204  provides  that  the  Roanoke  Island  Historical  Association. 
Incorporated,  may  apply  for  an  allotment  from  the  Contingency  and 
Emergency  fund  in  those  years  in  which  "The  Lost  Colony"  operates  at  a 
deficit  during  the  preceding  season.  While  the  drama  "The  Lost  Colony" 
operates  at  a  profit  the  Association  is  not  eligible  for  an  allotment  from 
the  Contingency  and  Emergency  Fund. 

23  August  1960 

State  Boards  and  Commissions;  State  Legislative  Building 
Commission;   Acquisition  Property  by  Condemnation 

The  State  Legislative  Building  Commission  has  the  authority  to  con- 
demn lands  of  a  utility  or  public  service  corporation  in  acquiring  a  site  for 
the  proposed  State  Legislative  Building. 

23  August  1960 

State  Boards  and  Commissions;  State  Legislative  Building 
Commission;  Condemnation  Private  Property 

The  State  Legislative  Building  Commission  has  the  authority  to  initiate 
condemnation  proceedings  to  acquire  property  as  a  Legislative  Building 
site  without  first  obtaining  approval  of  any  executive  department  of  the 
State  government. 

15  May  1962 

State  Boards  and  Commissions;  State  Ports  Authority;  Author- 
ity TO  Borrow  Money  for  Capital  Improvement  and  Assign 
Rents  from  Lease  as  Security  Therefor 

Upon  the  basis  of  G.  S.  143-219  and  G.  S.  143-288  and  the  case  of  North 
Carolina  State  Ports  Authority  v.  First  Citizens  Bank  and  Trust  Co.,  242 
N.  C.  416  (1955),  this  office  is  of  the  opinion  that  the  North  Carolina  State 
Ports  Authority  is  authorized  to  borrow  money  for  the  improvement  of  its 
facilities  and  assign  the  rents  derived  from  such  improvements  to  secure 
the  repayment  of  any  such  money  borrowed  and  also  that  any  such  note 
executed  and  delivered  and  the  interest  thereon  is  exempt  from  taxation 
in  the  State  of  North  Carolina. 
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24  April  1962 

State  Boards  and   Commissions;    Structural  Pest   Control; 

Licenses 

One  individual  may  operate  more  than  one  structural  pest  control  busi- 
ness under  a  license  issued  to  him  provided  he  exercises  personal  super- 
vision over  the  work  being  done  by  each  of  the  separate  business  establish- 
ments, and  all  work  is  done  for  the  same  centrally  located  business  office 
under  his  personal  supervision. 

11  September  1961 

State  Boards  and  Commissions;  U.  S.  S.  North  Carolina  Battle- 
ship Commission;   Social  Security;  Teachers'  and  State 
Employees'  Retirement  System;  Status  of  Commission 

The  U.  S.  S.  North  Carolina  Battleship  Commission  is  a  bona  fide 
State  agency  and,  for  social  security  and  retirement  system  purposes, 
should  be  treated  in  the  same  manner  as  other  State  agencies. 

3  October  1960 

State  Boards  and  Commissions;   Utilities  Commission; 
Public  Records;  Disclosure 

The  only  records  which  the  Utilities  Commission  receives  in  the  conduct 
of  its  affairs  which  are  in  public  documents  are  those  specifically  accepted 
by  other  applicable  statutes,  such  as:  G.  S.  62-121.32;  G.  S.  62-121.67; 
G.  S.  62-121.34;  G.  S.  62-121.72. 

20  February  1961 

State    Boards    and    Commissions;    Utilities    Commission;    Public 
Utilities;  Water  Company;  Abandonment  or  Reduction 

of  Service 

A  water  company  is  prohibited  by  G.  S.  62-96  from  abandoning  service 
without  approval  of  the  Utilities  Commission  and  this  section  may  be 
enforced  by  injunctive  proceedings  by  the  Utilities  Commission  or  cus- 
tomers of  the  company. 


STATE  FUNDS 


29  July  1960 


State  Funds;  Expenditure  of  State  Funds  for  Dune  Rehabilita- 
tion AND  Shore  Erosion  Prevention;  Sand  Fences  Erected 
ON  Private  Property 

The  Department  of  Water  Resources  under  the  provisions  of  G.  S.  143- 
355  may  lawfully  expend  State  funds  for  the  erection  of  sand  fences  and 
other  temporary  barriers  on  private  property  along  the   Outer  Banks. 


164  BIENNIAL  REPORT   OF  THE  ATTORNEY  GENERAL  [VOL. 

STATE  LANDS 

4  January  1961 

State  Lands;   Submerged  Lands;   Ownership  of  Bottoms  of 
Rivers  and  Creeks 

The  State  has  no  title  to  bottoms  of  non-navigable  waters  except  in 
those  instances  where  the  abutting  land  is  titled  in  the  State  or  where  the 
grant  out  of  the  State  calls  for  a  corner  on  the  bank  of  a  stream  rather 
than  the  stream  itself.  A  grant  of  land  bounded  by  non-navigable  waters 
carries  title  to  the  land  to  the  middle  or  thread  of  the  water. 


STATE  OFFICERS 


20  September  1961 


State  Officers;  Authority  to  Fill  Vacancy  in  the  Office  of 
Lieutenant-Governor  of  North  Carolina 

There  is  no  authority  under  the  Constitution  or  statutes  to  fill  a  vacancy 
in  the   office  of   Lieutenant-Governor  which   occurs   during  the   term. 


STATE  PROPERTY 


5  January  1962 


State  Property;   Division  of  Property  Between  Atlantic  and 

North  Carolina  Railroad  Company  and  Atlantic  Coast 

Line  Railroad  Company 

The  Atlantic  and  North  Carolina  Railroad  Company  is  an  independent 
corporation  and  although  controlling  stock  in  the  company  is  owned  by 
the  State  of  North  Carolina,  its  real  estate  transactions  do  not  require 
approval  by  the  Governor  and  Council  of  State. 


STATE  TAXES 


19  January  1962 


State  Taxes;  General  Administration  Tax  Warrants;  Enforce- 
ment More  Than  Ten  Years  After  Issuance  of  Certificate 
of  Tax  Liability 

Upon  the  expiration  of  a  ten-year  period  from  the  date  of  the  docketing 
of  a  certificate  of  tax  liability  in  favor  of  the  State  or  the  Commissioner  of 
Revenue,  the  tax  indebtedness  represented  by  such  certificate  abates  and 
no  warrant  may  thereafter  be  issued  by  the  Commissioner  of  Revenue  under 
authority  contained  in  G.  S.  105-242 (a). 
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TAXATION 

1  March  1962 

TAXATION;    Ad  Valorem   Taxation;    Assessment;    Partially 
Completed  Structures 

Partially  completed  structures  are  assessable  for  ad  valorem  taxation 
in  accordance  with  the  percentage  of  completion  as  of  January  1,  and 
not  in  accordance  with  percentage  of  use  for  any  particular  portion  of 
the  year. 

23  March  1961 

Taxation;  Ad  Valorem  Taxation;  Assessment  of  Real  Property 
IN  Other  Than  Revaluation  Years 

Where  real  property  of  taxpayer  was  assessed  at  value  placed  on  same 
during  the  last  revaluation  year,  and  during  such  revaluation  year  the 
taxpayer  had  appealed  to  the  County  Board  of  Equalization  and  Review 
from  the  assessment  value  and  did  not  appeal  to  the  State  Board  of 
Assessment  from  an  adverse  ruling  of  the  County  Board,  the  value  set 
during  the  revaluation  year  is  final  and  conclusive,  and  the  taxpayer  is  not 
entitled  to  raise  the  question  of  value  again  before  the  County  Board  in  a 
subsequent  year  under  G.  S.  105-279  (3)  (h). 

Where  no  appeal  from  assessment  of  real  property  was  taken  to  the 
County  Board  of  Equalization  and  Review  during  a  revaluation  year,  a  tax- 
payer may  be  heard  by  the  County  Board  of  Equalization  and  Review  in  a 
subsequent  year  to  have  his  property  reassessed  at  the  true  value  in  money 
under  G.  S.  105-279  (3)  (h)  if  the  property  was  assessed  during  the  re- 
valuation year  at  a  figure  which  was  manifestly  unjust  at  the  time  so 
assessed. 

6  March  1962 

Taxation;  Ad  Valorem  Taxation;  Assessment  and  Reassessment 
OF  Subdivided  Property;  Real  Property 

If  a  tract  of  land  is  subdivided  since  the  last  revaluation  of  property 
and  streets  have  been  laid  out  and  opened  for  travel,  the  property  may  be 
reassessed  for  taxation,  and  it  is  within  the  discretion  of  the  Tax  Super- 
visor to  assess  each  lot  separately,  or,  if  there  are  more  than  five  acres 
of  lots  remaining  unsold,  to  assess  such  unsold  lots  as  acreage. 

17  August  1960 

Taxation;   Ad  Valorem  Taxation;   Banks;   In  Lieu  Taxes 

The  excise  tax  on  banks  levied  pursuant  to  G.  S.  105-228.11  through 
105-228.21  is  in  lieu  of  the  taxes  formerly  levied  upon  the  shares  of  stock 
of  banks  under  G.  S.  105-346  among  others. 
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29  December  1961 

Taxation;  Ad  Valorem  Taxation;   Beer  Inventories;  Valuation 

Federal  and  State  excise  taxes  are  included  in  the  market  value  of  beer 
inventories  and  should  not  be  excluded  in  arriving  at  the  assessed  valua- 
tion of  the  beer  for  ad  valorem  tax  purposes. 

20  March  1962 

Taxation;  Ad  Valorem  Taxes;   Bowling  Alley  Equipment 

Bowling  alley  equipment  used  in  regular  commercial  bowling  alleys 
is  subject  to  ad  valorem  taxation. 

23  August  1961 

Taxation;   Ad  Valorem  Taxation;   Collection;   Cutting  Off 
Delinquent  Taxpayers'  City  Utility  Services 

Municipal  corporations  of  this  State  operating  utility  services  have  no 
authority  to  cut  off  such  services  in  order  to  enforce  collection  of  ad 
valorem  taxes. 

5  June  1961 

Taxation;  Ad  Valorem  Taxation;  Collection;  Partial  Payment 

A  tax  collector  may  accept  a  partial  payment  of  ad  valorem  taxes  and 
indicate  that  it  is  to  be  applied  toward  a  particular  parcel  of  real  estate 
without  jeopardizing  the  lien  of  personal  property  taxes  upon  the  indi- 
cated parcel  of  real  estate. 

19  August  1960 

Taxation;  Ad  Valorem  Taxation;  Collection;  Transfer  of  Tax 
Receipt  to  Third  Party  "With  Recourse" 

There  is  no  authority  in  the  Machinery  Act  for  an  ad  valorem  tax 
receipt  to  be  transferred  to  a  bank  or  other  party  "with  recourse",  and 
such  transfer  could  result  in  the  county  losing  its  lien  upon  the  property 
subject  to  the  tax. 

14  February  1962 

Taxation;    Ad    Valorem    Taxation;    Condemnation; 
Change  in  Valuation 

In  condemnation  proceedings  by  the  State,  the  effective  ownership 
passes  to  the  State  when  it  actually  assumes  control  over  the  property, 
whether  or  not  the  purchase  price  or  the  lease  payment  has  been  paid  or 
actual  condemnation  proceedings  have  been  begun.  If  the  State  moved 
in  with  its  machinery  and  began  grading  and  other  work  along  the  pro- 
posed   right-of-way    after    January    1,    the    valuation    would    remain    un- 
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changed.  However,  if  the  State  actually  assumed  control  of  the  property, 
whether  or  not  actual  condemnation  proceeding's  had  begun  and  payment 
had  been  made,  prior  to  January  1,  the  property  might  be  revalued  under 
the  provisions  of  G.  S.  105-279(3)d. 

12  February  1962 
TAXATION;    AD    VALOREM    TAXATION;    COTTON    WITH    "IN-TRANSIT" 

Railroad  Rates;  Cotton  Waste 

Cotton  waste  is  cotton,  and  the  fact  that  cotton  waste  is  produced 
only  by  the  processing  of  the  cotton  would  indicate  that  neither  the  cotton 
nor  the  cotton  waste  is  actually  in  transit.  The  "in-transit  privilege" 
relates  to  long  or  short  haul  freight  rates;  and,  if  there  is  a  contract 
between  the  shipper,  the  taxpayer,  and  the  railroad,  it  has  nothing  to  do 
with  ad  valorem  taxation,  and,  if  the  cotton  has  actually  come  to  rest 
finally  in  a  particular  county  and  is  a  part  of  the  general  goods  and  chattels 
of  the  county,  it  is  subject  to  taxation. 

,  23  May  1962 

Taxation;  Ad  Valorem  Taxes;  County;  Necessary  Expenses; 
Special  Purpose;  Courthouse 

The  erection  of  a  courthouse  is  a  necessary  expense  of  the  county,  and 
taxes  levied  therefor  are  for  a  special  purpose  authorized  by  a  general 
act  of  the  General  Assembly. 

19  February  1962 

Taxation;    Ad    Valorem    Taxation;    Employment    of    Expert 

Appraisers;   Contract  Stipulating  Time   Limit  for 

Completion  of  Work 

If  the  completion  of  a  contract  of  a  contracting  appraisal  company  was 
impeded  through  no  fault  of  its  own,  such  as  flood,  windstorm,  or  other 
act  of  God,  the  county  commissioners  would  be  justified  in  waiving  the 
penalty  provision  of  the  contract  for  not  finishing  the  work  within  the  time 
stipulated.  However,  if  the  delay  in  the  completion  of  the  contract  was  due 
to  the  contractor's  fault,  such  as  the  failure  of  the  contractor  to  furnish 
sufficient  personnel  to  complete  the  job  or  failing  to  work  on  the  job  when 
the  weather  would  permit,   the   penalty   provision   should  be   applied. 

-       '  22  February  1961 

Taxation;   Ad  Valorem  Taxation;   Exemptions;   Building  Owned 
by  a  Religious  Organization  and  Used  by  Art  Museum 

Building  owned  by  a  religious  organization  and  being  used  by  an 
art  museum,  is  not  exempt  from  ad  valorem  taxation  under  G.  S.  105-296. 
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5  June  1962 

Taxation;  Ad  Valorem  Taxation;   Exemption;   Civil  Air  Patrol 

Property  of  a  flying'  club  is  not  exempt  from  ad  valorem  taxation; 
property  owned  by  the  State  Civil  Air  Patrol  is  exempt  from  ad  valorem 
taxation. 

9  March  1962 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Fallout  Shelters 

There  is  no  provision  in  the  North  Carolina  statutes  dealing  with  ad 
valorem  taxation  and  exemption  from  taxation  of  fallout  shelters  con- 
structed on  the  property  of  private  owners. 

16  February  1962 
Taxation;   Ad   Valorem   Taxation;    Exemptions;    Growing   Trees 

Christmas  trees  which  are  on  a  five-to-eight-year  crop  rotation  basis 
are  not  exempt  from  ad  valorem  taxation  under  the  provisions  of  G.  S. 
105-294,  which  provides  for  what  is  tantamount  to  an  exemption  by 
reason  of  planting  trees  for  reforestation  purposes  (for  ten  years  after 
such  planting),  but  ai-e  exempt  under  subsection  (8)  of  G.  S.  105-297, 
which  gives  an  absolute  exemption  to  all  growing  crops. 

In  the  case  of  landowners  clear-cutting  mature  stands  of  timber-type 
trees  or  clearing  cutover  land  and  replanting,  with  a  crop  rotation  period 
of  from  fifteen  to  forty  years,  the  exemption  provided  under  G.  S.  105-294 
for  the  "planting  of  forest  trees  on  vacant  land  for  reforestation  pur- 
poses, (for  ten  years  after  such  planting)"  would  not  apply,  as  the  clear- 
ing and  replanting  in  this  case  is  not  for  reforestation  purposes,  but  is 
for  commercial  purposes  for  the  raising  of  pulpwood  trees  and  other  trees 
to  be  harvested  and  sold. 

If  a  landowner  actually  intends  to  reforest  former  cropland,  the  ten- 
year  exemption  would  apply;  but,  if  he  intends  to  harvest  the  trees  for 
pulpwood  or  other  purposes  as  soon  as  the  Soil  Bank  payments  are  dis- 
continued, the   ten-year   exemption   would  not   apply. 

1  March  1961 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Leased  Real 
Property  Occupied  by  Charitable  Hospital 

Real  estate  leased  by  the  owner  to  a  charitable  hospital  and  used  for 
hospital  purposes  is,  nevertheless,  subject  to  ad  valorem  taxes. 
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14  February  1961 

Taxation;    Ad  Valorem   Taxation;    Exemptions;    Nonprofit   Cor- 
poration  Operating  Private   Swimming  Pool;    Public   Swimming 
Pool  or  Civic  Center 

Article  V,  Section  5  of  the  North  Carolina  Constitution  does  not  permit, 
and  the  General  Assembly  has  not  attempted  to  grant,  ad  valorem  tax 
exemption  to  a  nonprofit  corporation  operating  a  swimming  pool  for  its 
members  only. 

Nonprofit  corporation  operating  a  swimming  pool  open  to  the  public 
and  making  charges  for  admission  necessary  for  upkeep  only,  or  a  non- 
profit corporation  formed  by  three  civic  clubs  to  operate  a  civic  center 
with  tennis  court  available  at  all  times  for  youth  activities  and  club  house 
open  for  youth  activities  three  days  per  week  without  charge,  are  not 
aff'orded  ad  valorem  tax  exemption,  unless  property  of  such  corporations 
can  qualify  for  exemption  under  G.  S.  55A-16,  formerly  G.  S.  55-11;  G.  S. 
105-296(9).  ;     ^ 

22  February  1961 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Personal  Property; 

Business  Colleges,  Beauty  Colleges  and  Charm  Schools 

Privately  Owned  and  Operated  for  Profit 

Business  colleges,  beauty  colleges  and  charm  schools,  even  though 
privately  owned  and  organized  and  operated  for  profit,  are  educational 
institutions  and  personal  property  contained  in  buildings  wholly  devoted  to 
educational  purposes,  belonging  to  and  exclusively  used  by  such  educational 
institutions,  is  exempt  from  ad  valorem  taxation.  G.  S.  105-297(3). 

16  June  1961 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Personal  Property; 
Educational  Institution  Housed  in  Leased  Portion  of  Building 

The  fixtures,  books  and  personal  property  owned  by  a  private  business 
college  are  exempt  from  ad  valorem  taxes  although  the  college  does  not 
occupy  the  entire  building  in  which  its  personal  property  is  located. 

22  November  1961 

Taxation;  Ad  Valorem  Taxes;  Exemptions;  Personal  Property; 
:  '         Household  Goods 

The  exemption  of  household  furniture  and  certain  other  personal 
property  of  a  value  not  exceeding  $300.00  as  provided  by  G.  S.  105-297 
applies  to  the  true  or  fair  market  value  of  the  property  and  not  to  the 
assessed  valuation  after  application   of  the  assessment  ratio. 
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28  February  1961 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Personal  Property; 
Imported   Merchandise   Stored   in  a  Warehouse 

Merchandise  imported  from  a  foreign  country,  stored  in  a  warehouse 
in  North  Carolina,  and  not  acted  upon  by  the  importer  in  such  a  way  as 
to  cause  the  merchandise  to  lose  its  character  as  an  import,  is  immune  to 
ad  valorem  taxation  under  Article  I,  Section  8,  Clause  2  of  the  United 
States  Constitution. 

30  January  1961 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Personal  Property 

Owned  by  Educational  Institution  Operated  for  Profit;  Real 

Property  Owned  by  Educational  Institution  Operated 

for  Profit 

The  real  property  of  a  business  college  organized  or  operated  for 
profit  is  not  exempt  from  local  ad  valorem  taxation  under  subsection  (4) 
of  G.  S.  105-296,  as  amended  by  the  1959  General  Assembly.  However,  the 
personal  property  of  a  business  college  is  exempt  from  local  ad  valorem 
taxation  under  subsection  (3)  of  G.  S.  105-297  when  used  exclusively  for 
educational  purposes,  whether  or  not  the  business  college  is  operated  for 
profit. 

27  March  1961 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Personal 
Property;  Poultry 

For  ad  valorem  tax  listing  purposes,  poultry  is  regarded  as  livestock 
and  comes  within  the  $300  exemption  provided  by  G.  S.  105-297(8). 

13  July  1960 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Personal  Property; 
Private  Business  College  Which  Is  Not  a  Religious  School 

Furniture,  furnishings,  books  and  instruments,  which  are  contained  in 
a  building  wholly  devoted  to  the  operation  of  a  private  business  college  for 
educational  purposes  and  belonging  to  and  exclusively  used  by  such  edu- 
cational institution,  are  exempt  from  local  personal  property  taxes  under 
G,  S.  105-297(3),  and  this  is  true  even  though  the  business  college  is  a 
secular  institution. 

31  March  1961 

Taxation;  Ad  Valorem  Taxation;  Exemption;  Personal  Property; 
Real  Property;  House  Trailers  on  Rented  Land 

Whether  a  house  trailer  located  on  rented  land  should  be  regarded 
as  real  estate  or  personal  property  for  ad  valorem  tax  purposes  depends 
largely  on  the  degree  to  which  it  is  affixed  to  the  land. 
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31  October  1960 

Taxation;  Ad  Valorem  Taxes;  Exemptions;  Personal  Property; 
Real  Property;  "Little  Theatre" 

Real  and  personal  property  belonging  to  a  "Little  Theatre"  is  not 
exempt  from  ad  valorem  taxation. 

29  June  1962 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Personal 
Property;  Real  Property;  Private  Recreation  Clubs 

Neither  the  real  nor  personal  property  of  a  private  recreation  or  social 
club  is  exempt  from  ad  valorem  taxation. 

'        '      :  '     ■  27  October  1960 

Taxation;  Ad  Valorem  Taxation;   Exemptions;   Personal 
Property;    Real    Property;     State-owned    Property 

The  State  is  under  no  duty  to  list  its  real  and  personal  property  for 
taxation.    ^ 

15  December  1960 

Taxation;  Ad  Valorem  Taxation;   Exemptions;   Personal 
Property;  Real  Property;  YMCA 

The  Raleigh  Young  Men's  Christian  Association  is  a  nonprofit  institu- 
tion within  the  meaning  of  G.  S.  105-296(5)  and  G.  S.  105-297(5),  and  its 
real  property  and  personal  property,  when  occupied  and  used  as  set  forth 
in  said  sections,  are  exempt  from  local  ad  valorem  taxation.  However,  since 
it  appears  that  the  Raleigh  YMCA  is  engaged  in  the  rental  of  rooms  to 
transients  in  direct  competition  with  commercial  hotels  and  motels,  it 
would  be  subject  to  the  City  privilege  license  tax  levied  upon  hotels  and 
motels  under  the  City  License  Tax  Ordinance. 

2  April  1962 

Taxation;   Ad  Valorem   Taxation;   Exemptions;    Real   Property; 

Church-Owned   Property  Not  Used  for  Religious  Worship 

OR  Residence  of  Minister 

Real  property  owned  by  a  group  of  churches  and  not  being  used  for 
religious  worship  or  for  the  residence  of  the  minister  of  any  such  church 
but,  rather,  being  held  for  sale,  would  not  be  exempt  from  ad  valorem 
taxation. 
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2  November  1960 

Taxation;   Ad  Valorem   Taxation;   Exemptions;   Real   Property; 
Church-Owned  Property  Used  as  Rest  Home  for  Compensation 

Real  property  belonging  to  a  religious  organization  but  operated  as  a 
rest  home  for  paying  guests  would  not  be  exempt  from  ad  valorem  taxa- 
tion under  G.  S.  105-206(5)  or  any  other  provision  of  the  Machinery  Act. 

4  April  1962 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Real  Property; 
Fraternal  Organizations 

The  lodge  hall  of  a  fraternal  order  and  the  land  upon  which  it  stands, 
together  with  such  additional  adjacent  land  as  is  necessary  for  the  con- 
venient use  of  the  lodge  building,  when  used  exclusively  for  lodge  pur- 
poses, is  exempt  from  ad  valorem  taxation,  but  adjacent  land,  although 
part  of  the  same  tract,  which  is  undeveloped  and  not  used  for  lodge  pur- 
poses and  not  necessary  for  the  convenient  use  of  the  lodge  building,  is  not 
exempt. 

24  April  1962 

Taxation;   Ad  Valorem  Taxation;   Exemptions;    Real   Property; 
Income-Producing  Farm   Owned   by  Denominational   School 

An  income-producing  farm  owned  by  a  denominational  school  and  not 
operated  in  connection  with  the  school's  curriculum  is  subject  to  ad  valorem 
taxation. 

1  May  1961 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Real  Property; 

Moose  Lodge  Hall 

If  a  lodge  hall  owned  by  The  Loyal  Order  of  the  Moose  is  used  ex- 
clusively for  lodge  purposes,  the  lodge  hall  and  necessary  land  are  exempt 
from  ad  valorem  taxation  under  the  provisions  of  subsection  (6)  of  G.  S. 
105-296. 

30  January  1961 

Taxation;   Ad  Valorem   Taxation;   Exemptions;    Real   Property; 

Owned   by   Educational   Institution    Operated    for    Profit; 

Personal  Property   Owned  by  Educational   Institution 

Operated  for  Profit 

The  real  property  of  a  business  college  organized  or  operated  for  profit 
is  not  exempt  from  local  ad  valorem  taxation  under  subsection  (4)  of 
G.  S.  105-296,  as  amended  by  the  1959  General  Assembly.  However,  the 
personal  property  of  a  business  college  is  exempt  from  local  ad  valorem 
taxation  under  subsection  (3)  of  G.  S.  105-297  when  used  exclusively  for 
educational  purposes,  whether  or  not  the  business  college  is  operated  for 
profit. 
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31  March  1961 

Taxation;   Ad  Valorem   Taxation;   Exemptions;   Real   Property; 
Personal  Property;  House  Trailers  on  Rented  Land 

Whether  a  house  trailer  located  on  rented  land  should  be  regarded  as 
real  estate  or  personal  property  for  ad  valorem  tax  purposes  depends 
largely  on   the   degree  to  which  it  is   affixed  to   the   land. 

29  June  1962 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Real  Property; 
Personal  Property;  Private  Recreation  Clubs 

Neither  the  real  nor  personal  property  of  a  private  recreation  or 
social  club  is  exempt  from  ad  valorem  taxation. 

31  October  1960 

Taxation;   Ad  Valorem  Taxation;   Exemptions;   Real   Property; 
Personal  Property;   Property  of   "Little  Theatre" 

Real  and  personal  property  belonging  to  a  "Little  Theatre"  is  not 
exempt  from  ad  valorem  taxation. 

27  October  1960 

Taxation;   Ad  Valorem  Taxation;   Exemptions;    Real   Property; 
Personal  Property;  State-Owned  Property 

The  State  is  under  no  duty  to  list  its  real  and  personal  property  for 
taxation. 

15  December  1960 

Taxation;   Ad  Valorem   Taxation;    Exemptions;   Real   Property; 
Personal  Property;  YMCA 

The  Raleigh  Young  Men's  Christian  Association  is  a  nonprofit  institu- 
tion within  the  meaning  of  G.  S.  105-296(5)  and  G.  S.  105-297(5),  and 
its  real  property  and  personal  property,  when  occupied  and  used  as  set 
forth  in  said  sections,  are  exempt  from  local  ad  valorem  taxation.  How- 
ever, since  it  appears  that  the  Raleigh  YMCA  is  engaged  in  the  rental 
of  rooms  to  transients  in  direct  competition  with  commercial  hotels  and 
motels,  it  would  be  subject  to  the  City  privilege  license  tax  levied  upon 
hotels   and   motels   under  the   City   License   Tax   Ordinance. 

/  _  13  November  1961 

Taxation;   Ad  Valorem  Taxation;   Exemptions;   Real   Property; 
Private,  Recreational  and  Social  Club 

Real  property  owned  by  a  private,  recreational  or  social  club  and  used 
for  its  own  members'  pleasure  but  occasionally  rented  to  other  organiza- 
tions is  not  exempt  from  ad  valorem  taxation. 
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5  May  1961 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Real  Property; 
Property  Acquired  from  Tax  Exempt  Owner 

Buildings,  when  acquired  by  a  taxable  ownei*  from  a  tax  exempt  owner 
between  January  1  and  July  1,  even  though  same  may  be  removed  from 
the  property  at  some  time  after  acquisition,  retain  their  character  as  real 
estate  until  severed  and  would  be  taxable  for  ad  valorem  tax  purposes, 
and  the  same  applies  to  such  items  as  the  bathroom  fixtures,  since  they 
are  affixed  to  the  realty.  Electric  stoves  and  items  of  that  nature,  how- 
ever, would  not  be  taxable,  since  the  statute  makes  only  real  estate  ac- 
quired after  January  1  and  prior  to  July  1  from  a  tax  exempt  owner 
taxable  for  ad  valorem  tax  purposes. 

30  June  1961 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Real  Property; 
Property  Held  by  a  Municipality  for  Rental,  Purposes 

Real  property  held  by  a  municipality  for  rental  purposes  is  subject 
to  county  ad  valorem  taxation. 

30  June  1961 

Taxation;   Ad  Valorem  Taxation;   Exemptions;   Real  Property; 
Property  Lying  Partly  Within  and  Partly  Without  Town  Limits 

In  the  case  of  real  property  lying  partly  within  and  partly  without  the 
town  limits,  that  portion  of  the  value  of  the  property  lying  within  the 
town  limits,  as  fixed  by  the  county  authorities,  is  subject  to  taxation  by 
the  town  for  ad  valorem  tax  purposes. 

25  April  1961 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Real  Property; 
Property  of  a  "Saddle  Club" 

The  property  of  a  private  recreation  club,  although  same  may  be  a 
non-profit  organization,  is  subject  to  ad  valorem  taxation. 

2  April  1962 

Taxation;   Ad  Valorem  Taxation;   Exemptions;   Real   Property; 
Property  to  be  Held  by  Trustees  for  a  Community  Bttilding 

A  community  building  which  is  not  operated  for  profit  and  is  for  the 
use  of  the  entire  community  and  not  restricted  to  dues-paying  members  and 
their  guests  would  be  exempt  from  ad  valorem  taxation  under  subsection 
(6)  of  G.  S.  105-296. 


36]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  175 

11  October  1961 

Taxation;   Ad  Valorem  Taxation;   Exemptions;   Real   Property; 
Rental  Property  Owned  by  ABC  Board 

A  lot  owned  by  a  local  ABC  Board  and  used  for  commercial  purposes, 
e.g.  a  parking  lot  with  rented  spaces,  is  subject  to  local  ad  valorem  taxes. 

2  March  1961 

Taxation;   Ad  Valorem   Taxation;    Exemptions;    Real   Property; 
Small  Business  Administration  Property 

The  Small  Business  Administration  is  an  agency  of  the  Federal  Govern- 
ment (15  U.S.C.A.,  §  631  et  seq.,  1960  Cumulative  Annual  Pocket  Part), 
and  property  owned  by  it  is  exempt  from  ad  valorem  taxation. 

21  March  1961 

Taxation;  Ad  Valorem  Taxation;  Foreclosure;  Parties;  Life 
Estates;  Life  Tenant  Judgment  Creditor  Not  Made  Party 

The  interest  of  a  judgment  creditor  of  a  life  tenant  is  not  affected 
by  a  tax  foreclosure  action  in  which  he  is  not  made  a  party. 

21  March  1961 

Taxation;    Ad   Valorem   Taxes;    Foreclosures;    Rights   of   Non- 
Answ^ering  Judgment  Creditor  Defendants 

The  interest  of  judgment  creditors  who  are  made  parties  to  a  tax 
foreclosure  action  but  fail  to  answer  are  cut  off  by  the  foreclosure  pro- 
ceeding. .  .  -, 

;      ^    r-  ■     -     :      .     ■■         31  March  1961 

Taxation;    Ad    Valorem    Taxation;    Foreclosures;    Statute    of 
Limitations;  Parties 

There  is  no  period  of  redemption  following  the  delivery  of  the  com- 
missioner's deed  in  a  tax  foreclosure  proceeding,  but  if  the  county  or  other 
taxing  unit  has  become  the  purchaser  at  the  foreclosure  sale,  such  unit 
may  resell  the  property  at  private  sale  to  the  former  owner  or  other  per- 
son having  an  interest  in  the  property  for  not  less  than  the  amount  of 
the  taxing  unit's  claim. 

;  .       ,    .       .,.:  27  April  1961 

Taxation;  Ad  Valorem  Taxes;  Garnishment  of  Salaries  of  State 
Employees;  Federal  Taxes;  Foreign  State  Taxes 

The  wages  of  employees  of  the  State  of  North  Carolina  are  subject  to 
levy  for  Federal  taxes  and  for  taxes  due  local  governments,  but  agencies 
of  this  State  should  not  honor  garnishment  process  issued  by  our  sister 
states  or  their  political  subdivisions  upon  the  wages  of  State  employees. 
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7  September  1961 

Taxation;  Ad  Valorem  Taxation;  Levy  Upon  Personal 
Property;  By  Whom  Made 

It  is  not  necessary  that  a  tax  levy  for  the  collection  of  personal 
property  taxes  be  served  by  the  sheriff,  but  rather  same  may  be  served 
by  the  sheriff,  the  tax  collector  or  any  duly  appointed  deputy  collector 
of  the  county. 

7  December  1960 

Taxation;  Ad  Valorem  Taxes;  Liens;  Date  As  Of  Which  Lien 
For  Personal  Property  Taxes  Attaches 

A  lien  for  personal  property  ad  valorem  taxes  attaches  to  the  realty 
owned  by  the  same  taxpayer  as  of  January  1  and  remains  a  lien  against 
such  real  property  despite  the  fact  that  the  real  property  was  sold  on 
January  28  of  the  same  year  and  despite  the  fact  that  the  real  property 
was  not  listed  for  taxation  until  January  31. 

17  November  1961 

Taxation;    Ad   Valorem   Taxation;    Liens;    Delinquent    Taxes; 
Carry-Forward  Listings 

Under  G.  S.  105-331,  unless  the  true  owner  of  real  property  comes  in 
and  lists  his  property  for  ad  valorem  taxation,  the  tax  lister  or  supervisor 
is  authorized  to  carry  forward  the  property  on  the  tax  books  and  the 
listing  becomes  valid  and  effective,  and  the  tax  becomes  a  lien  upon  the 
property  even  though  the  property  may  have  changed  hands.  However, 
under  the  provisions  of  G.  S.  105-383,  if  the  vendee  of  the  property  had 
inquired  as  to  taxes  due  on  the  property,  specifying  in  whose  name  said 
property  was  listed  for  taxation  for  each  year,  and  had  been  advised  by 
the  tax  collector  that  no  taxes  were  due  upon  the  property  in  question, 
the  vendee  would  hold  the  property  free  of  past  due  taxes. 

8  February  1961 

Taxation;  Ad  Valorem  Taxation;  Liens;  Personal  Property  Tax; 
Liability  of  Purchaser  at  Foreclosure  Sale  Before  Levy 

Inasmuch  as  taxes,  interest,  penalties  and  costs  are  a  lien  on  personal 
property  from  and  after  levy  or  attachment  and  garnishment  of  such 
property  under  the  provisions  of  G.  S.  105-340(b),  public  sale  of  personal 
property  on  foreclosure  of  a  chattel  mortgage  thereof,  prior  to  "levy  or 
attachment  and  garnishment"  of  ad  valorem  taxes  thereon,  passes  good 
title  to  the  property  free  of  the  lien  for  previously  assessed  ad  valorem 
taxes. 
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29  August  1960 

Taxation;   Ad  Valorem   Taxation;    Liens;    Personal   Property 
Taxes;  Priority  of  Lien 

The  lien  of  personal  property  taxes  attaches  to  personalty  only  from 
the  time  of  levy;  and,  if  the  levy  is  made  against  the  same  property  which 
was  assessed  for  the  tax,  the  tax  lien  will  have  priority  over  a  prior 
recorded  mortgage  on  the  same  property,  but  levy  must  be  made  before 
the  property  has  passed  from  the  taxpayer  into  the  hands  of  a  bona  fide 
purchaser  for  value. 

31  October  1960 

Taxation;  Ad  Valorem;  Liens;  Personal  Property;   Stock 
OF  Merchandise  and  Fixtures 

The  lien  for  unpaid  ad  valorem  taxes  attaches  against  personal  property 
only  upon  levy,  except  that  when  a  taxpayer  goes  out  of  business  or  sells 
his  stock  of  merchandise  the  lien  for  unpaid  ad  valorem  taxes  may  attach 
to  the  stock  of  merchandise  and  fixtures. 

7  December  1960 

Taxation;  Ad  Valorem;  Liens ;   Personal  Property  Taxes  Upon 
After-Acquired  Real  Estate 

Ad  valorem  taxes  upon  personal  property  becomes  liens  upon  real 
property  owned  by  the  same  taxpayer  as  of  January  1  but  not  upon  real 
property  acquired  by  the  taxpayer  subsequent  to  January  1. 

.21  July  1961 

Taxation;  Ad  Valorem  Taxation;  Liens;  Personal  Property 
Taxes  Upon  Realty  Held  by  the  Entireties 

Taxes  upon  personal  property  owned  separately  by  either  a  husband 
or  wife  do  not  become  a  lien  upon  real  property  owned  by  the  husband 
and  wife  as  tenants  by  the  entireties. 

11  October  1961 

Taxation;  Ad  Valorem;  Liens;  Real  Estate;  Discharge 

Whether  taxes  have  been  reduced  to  tax  sale  certificates  is  immaterial 
with  respect  to  the  right  of  a  mortgage  holder  to  pay  taxes  upon  the 
property  upon  which  he  holds  a  mortgage  and  exonerate  such  property 
from  the  tax  lien.  Said  mortgage  holder  may  obtain  a  release  of  the 
property  in  which  he  is  interested  upon  payment  of  the  taxes  due  upon 
that  parcel,  together  with  a  proportionate  part  of  the  personal  property, 
poll  and  dog  taxes  owed  by  the  same  taxpayer  and  listed  in  the  same 
taxing  unit. 
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10  August  1960 

Taxation;  Ad  Valorem  Taxation;   Listing  and  Assessing;   Date 
As   Of  Which  Property  Is   Listed   for  Taxation 

The  Machinery  Act,  which  governs  the  listing  and  assessing  of  property 
tax,  requires  that  all  taxable  property  be  listed  for  taxation  as  of  Janu- 
ary 1,  and  no  other  listing  date  is  provided,  so  that  inventories  must  be 
listed  as  of  January  1  even  though  the  taxpayer  is  on  a  fiscal  year  basis. 

8  June  1961 

Taxation;  Ad  Valorem  Taxation;  Listing  and  Assessing; 

Discoveries 

Section  1109  of  the  Machinery  Act  (G.  S.  105-331)  does  not  authorize 
the  retroactive  reassessment  of  a  tract  of  real  estate  because  through 
error  or  otherwise  a  less  than  actual  number  of  acres  had  been  listed  for 
ad  valorem  tax  purposes. 

3  May  1961 

Taxation;  Ad  Valorem  Taxation;   Local  Assessment;   Gas  Com- 
panies;  Express  Line;   Road  Construction  Equipment;   Poultry 

The  branch  lines  of  a  natural  gas  corporation  used  in  serving  three 
towns  in  the  county  are  subject  to  ad  valorem  taxation  assessment  by  the 
county. 

Trucks  and  trailers  are  required  to  be  listed  and  assessed  for  ad 
valorem  taxation  in  the  township  in  which  the  owner  thereof  has  its 
residence,  and  the  residence  of  a  corporation  is  its  principal  office  in  this 
State,  but  any  of  the  trucks  and  trailers  which  have  acquired  a  business 
situs  elsewhere  are  to  be  listed  at  such  other  place  for  ad  valorem  taxa- 
tion purposes. 

The  same  is  true  as  to  road  construction  equipment  owned  by  an  equip- 
ment company  doing  road  construction  work  in  several  counties  of  the 
State  and  out  of  the  State. 

Broilers  are  not  exempt  from  ad  valorem  taxation  as  "growing  crops" 
under  G.  S.  105-297(8). 

17  August  1961 
Taxation  ;  Ad  Valorem  ;  Municipal  Taxation  ;  Maximum  Tax  Rate 

Municipalities  of  North  Carolina  have  authority  under  G.  S.  160-402 
to  levy  a  tax  not  in  excess  of  $1.50  on  the  $100.00  valuation  to  defray  the 
expenses  of  the  municipality. 
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15  December  1960 

Taxation;  Ad  Valorem;  Municipal  Taxation;  Privilege  Licenses 
Taxes;  Hotels;  YMCA  Soliciting  Transient  Roomers 

The  Raleigh  Young  Men's  Christian  Association  is  a  nonprofit  institu- 
tion within  the  meaning  of  G.  S.  105-296(5)  and  G.  S.  105-297(5),  and  its 
real  property  and  personal  property,  when  occupied  and  used  as  set  forth 
in  said  sections,  are  exempt  from  local  ad  valorem  taxation.  However, 
since  it  appears  that  the  Raleigh  YMCA  is  engaged  in  the  rental  of  rooms 
to  transients  in  direct  competition  with  commercial  hotels  and  motels,  it 
would  be  subject  to  the  City  privilege  license  tax  levied  upon  hotels  and 
motels  under  the  City  License  Tax  Ordinance. 

2  February  1962 

Taxation;  Ad  Valorem;   Municipal  Taxa.tion;   Remedies  Against 
Personal  Property;  Official  Qualified  to  Make  Levy 

Under  subsection  (c)  of  G.  S.  105-385,  the  governing  body  of  a  munici- 
pality which  has  no  town  policeman  may  adopt  a  resolution  authorizing 
the  municipal  tax  collector  to  direct  an  execution  for  municipal  ad  valorem 
taxes  to  the  sheriff  or  any  peace  officer,  including  township  constables. 

V.  :      :     .  .^.,    ■  ,;.    ,,  ,    ,     ,.      ,,  25  October  1960 

Taxation;  Ad  Valorem;  Municipal  Taxation;  Tax  Zones  on  Basis 
OF  Municipal  Services;  Municipal  Assessment  Powers 

A  municipality  may  not  establish  ad  valorem  tax  zones  within  its  bor- 
ders to  correspond  with  greater  or  less  municipal  services  in  various 
parts  of  the  municipality. 

,       .  ,  27  September  1961 

Taxation;    Ad   Valorem   Taxes;    Necessary   Expense;    Dredging; 

Public  Purpose 

Dredging  of  coastal  waterways  is  not  a  "necessary"  county  expense, 
but  unencumbered,  nontax  funds  might  be  spent  by  the  county  for  such 
dredging  as  the  expenditure  would  be  for  a  public  purpose. 

23  May  1962 

Taxation;  Ad  Valorem  Taxes;  Necessary  Expenses;  Special 
Purpose;  Courthouse 

The  erection  of  a  courthouse  is  a  necessary  expense  of  the  county,  and 
taxes  levied  therefor  are  for  a  special  purpose  authorized  by  a  general 
act  of  the  General  Assembly. 
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6  November  1961 
Taxation;  Ad  Valorem  Taxes;  Newly  Annexed  Territory 

Personal  property  within  territory  annexed  by  a  municipality  under 
the  provisions  of  G.  S.  160-445,  effective  as  of  March  7,  1960,  would  be 
subject  to  municipal  ad  valorem  taxes  for  the  fiscal  year  beginning  July 
1,  1960,  even  though  the  property  had  been  removed  from  the  territory 
prior  to  July  1,  1960, 

19  September  1960 
Taxation;  Ad  Valorem  Taxation;  Newly  Annexed  Territory 

Property  within  a  territory  annexed  to  a  city  in  May,  1960,  pursuant 
to  Article  36  of  Chapter  160  of  the  General  Statutes,  is  subject  to  ad 
valorem  taxation  by  the  city  for  the  fiscal  year  beginning  July  1,  1960, 
and  ending  June  30,  1961. 

9  August  1960 

Taxation;    Ad   Va^lorem    Taxation;    Personal    Property;    Claims 
Against  Decedents'  Estates 

Personal  property  taxes  assessed  against  a  decedent  prior  to  his  death 
and  unpaid  at  the  time  of  his  death  are  a  valid  claim  against  the  estate 
of  the  decedent. 

29  June  1961 

Taxation;  Ad  Valorem;  Personal  Property;  Penalties  and 
Interest;  Remission 

Because  of  the  provisions  of  G.  S.  105-403,  the  penalties  and  interest 
due  on  outstanding  personal  property  ad  valorem  taxes  may  not  be 
waived  or  released  by  the  governing  body  of  a  municipality,  regardless 
of  whether  the  taxpayer  actually  received  notice  in  the  mails  that  the 
taxes  were  due. 

12  March  1962 

Taxation;  Ad  Valorem  Taxation;  Personal  Property; 
Power  of  Tax  Supervisor 

County  Tax  Supervisors  are  empowered  to  subpoena  any  person  for 
examination  under  oath  and  to  subpoena  any  books  or  records  whenever 
he  has  reasonable  grounds  for  the  belief  that  such  person  has  knowledge 
of  such  books  or  records  or  that  such  books  or  records  may  contain  in- 
formation which  is  pertinent  to  the  discovery  or  the  valuation  of  any 
property  for  taxation  in  the  county. 
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23  November  1960 

Taxation;  Ad  Valorem;  Personal  Property;  Statute  of 

Limitations 

G.  S.  105-422  bars  all  remedies  for  the  collection  of  ad  valorem  taxes 
which  have  become  more  than  ten  years  delinquent  upon  personal  property 
as  well  as  real  property  in  the  counties  in  which  the  statute  is  applicable. 

^  12  February  1962 

Taxation;   Ad  Valorem  Taxation;   Personal  Property;   Taxable 
Situs;  Automobiles  Used  by  Salesmen 

Automobiles  owned  by  a  corporation  with  its  principal  business  outside 
of  a  municipality,  but  assigned  to  salesmen  who  park  these  automobiles 
each  night  at  their  homes  within  the  municipality,  are  subject  to  ad 
valorem  and  automobile  license  taxes  within  the  municipality. 

30  March  1962 

Taxation;  Ad  Valorem  Taxation;   Personal  Property;   Taxable 
Situs;    Boats   Owned   by   North   Carolina   Residents 

Boats  owned  by  a  resident  and  citizen  of  Hyde  County  but  documented 
in  a  South  American  port  and  currently  being  operated  in  South  American 
waters  should  be  listed  for  taxation  in  Hyde  County  in  the  name  of  the 
owner  thereof  unless  the  boats  have  acquired  an  actual  situs  elsewhere. 

7  February  1961 

Taxation;  Ad  Valorem  Taxation;   Personal  Property;   Taxable 
Situs;  Farm  Truck  Stored  in  Town;  Service  Station  Vehicles 

Pickup  truck  owned  by  service  station  operator,  with  the  name  of  the 
business  painted  on  the  side  of  the  truck,  parked  at  the  owner's  residence 
outside  of  town  limits  when  not  in  use  and  driven  to  place  of  business  with- 
in the  town  each  day  and  used  for  business  purposes  there,  has  not  ac- 
quired a  business  situs  within  the  town  in  which  the  service  station  is 
located  for  ad  valorem  tax  purposes  and  must  be  listed  for  taxes  in  the 
township  where  the  owner  resides.  G.  S.  105-302 (a). 

The  same  rule  applies  to  an  automobile  parked  at  owner's  residence 
outside  of  town  when  not  in  use,  but  if  the  automobile  is  generally  stored 
at  the  service  station  when  not  in  use,  then  it  becomes  "situated"  where 
used  for  business  purposes,  acquires  taxable  situs  there,  and  must  be 
listed  for  taxation  there  under  G.  S.  105-302 (d). 

28  May  1962 

Taxation;   Ad  Valorem  Taxation;   Personal  Property;   Taxable 
Situs;  LPG  Tanks;  Outside  Corporate  Limits  of  Town 

The  taxable  situs  of  LPG  tanks,  which  are  placed  by  the  gas  company 
at  the  homes  and  places  of  business  of  its  customers  outside  of  the  cor- 
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porate  limits  of  the  town  in  which  the  tanks  are  serviced  and  in  which 
the  company  maintains  a  branch  office,  would  be  governed  by  subsection 
(d)  of  G.  S.  105-302,  and  such  personal  property  would  be  subject  to  ad 
valorem  taxation  by  the  municipality. 

23  February  1961 

Taxation;   Ad  Valorem  Taxation;   Personal  Property;   Taxable 
Situs;    LPG   Tanks   Placed   on   Permanent   Location 

The  taxable  situs  for  LPG  tanks  placed  on  permanent  location  and 
refilled  by  pressure  equipment  at  their  locations  in  various  parts  of  the 
State  is  governed  by  subsection  (a)  of  G.  S.  105-302  and  should  be  listed 
for  taxation  in  the  township  in  which  the  owner  has  its  principal  office 
in  this  State. 

17  November  1960 

Taxation;  Ad  Valorem;  Personal  Property;  Taxable  Situs; 
Members  of  Armed  Forces 

The  personal  property  of  an  Army  Reserve  officer  living  in  a  county 
by  virtue  of  military  orders  and  not  a  domiciliary  of  the  county  in  the 
sense  that  he  intends  to  remain  there  permanently  after  his  military  service 
has  ended  would  not  be  subject  to  local  ad  valorem  taxation  if  such  personal 
property  is  not  used  in  a  local  business  enterprise,  and  the  fact  that 
he  has  bought  a  house  would  not  of  itself  alter  the  situation,  although  the 
house  and  lot  would  be  subject  to  local  ad  valorem  taxation. 

23  May  1962 

Taxation;  Ad  Valorem;  Personal  Property;  Taxable  Situs; 
Mobile  Construction  Equipment 

Mobile  construction  equipment  should  be  listed  for  ad  valorem  taxation 
in  the  township  in  which  the  owner  thereof  has  his  residence,  unless  the 
owner  maintains  storage  facilities  outside  of  that  township  where  the 
property  is  stored  and  serviced  when  not  in  actual  use  on  a  job,  in  which 
event  the  taxable  situs  would  be  the  township  wherein  the  property  is  so 
stored  and  serviced. 

23  January  1962 

Taxation;   Ad  Valorem  Taxation;   Personal  Property;   Taxable 

Situs;  Town  Resident  with  Auto  Garaged  on  Part  of  Yard 

Beyond  Town  Limits 

Where  a  town  resident  lives  on  a  lot  which  extends  beyond  the  town 
limits  and  garages  her  automobile  nightly  on  the  part  of  the  lot  outside 
the  town  limits,  the  automobile  should  be  listed  at  the  place  of  residence 
of  the  owner  within  the  town  limits  for  ad  valorem  taxes. 
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9  September  1960 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Taxable 

Situs;  Tractors  and  Trailers  of  North  Carolina  Residents 

Used  in  Hauling  Produce  in  Several  States 

Where  persons  maintain  their  families  at  a  place  in  this  State  and 
keep  tractors  and  trailers  owned  by  them  parked  at  such  place  when  not 
in  use  and  follow  the  produce  season  from  Florida  to  Maryland  and  haul 
produce  to  northern  and  western  markets  and  the  tractors  and  trailers 
remain  for  only  a  short  time  at  the  place  where  the  owners  and  their 
families  reside  within  this  State,  the  owners  are  residents  of  North  Caro- 
lina and  their  tractors  and  trailers  and  other  tangible  personal  property 
must  be  listed  for  ad  valorem  taxation  in  the  township  where  such  owners 
have  their  residence,  and  the  tractors  and  trailers  are  required  by  the 
North  Carolina  Motor  Vehicle  Laws  to  be  registered  and  licensed  in  this 
State. 

23  January  1962 

Taxation;  Ad  Valorem  Taxation;   Personal  Property;   Taxable 
Situs;  Trucks  of  Corporation  Used  by  Salesmen  Outside  the 

County  Part  Time 

Trucks  and  equipment  belonging  to  a  corporation  in  this  State  and  used 
by  salesmen  of  said  corporation,  even  though  said  trucks  and  equipment 
may  be  kept  over  night  at  the  residence  of  the  salesmen  within  another 
taxing  unit  a  part  of  the  time,  should  be  listed  for  ad  valorem  taxation 
in  the  township  in  which  the  corporation  has  its  principal  office  in  this 
State. 

10  February  1961 

Taxation;  Ad  Valorem  Taxation;   Personal  Property;   Taxable 
Situs;  Trucks  Kept  Within  Town  and  Owner  Residing  Without 

Where  an  individual,  who  lives  inside  of  a  certain  township  but  out- 
side the  corporate  limits  of  a  town  located  in  said  township,  owns  a  fleet 
of  transfer  trucks  and  keeps  these  trucks  inside  the  town  at  a  shop  and 
office  located  in  said  tovni  for  use  in  business  in  conjunction  with  the 
shop  and  office,  the  fleet  of  transfer  trucks,  having  acquired  taxable  situs 
within  the  municipality,  is  subject  to  ad  valorem  taxation  there.  G.  S. 
105-302 (d). 

20  February  1962 

Taxation;  Ad  Valorem  Taxation;   Personal  Property;   Taxable 
Situs;    Trucks    Operating    in    Interstate    Commerce 

Even  though  the  Supreme  Court  of  the  United  States  has  approved 
the  apportionment  formula  for  ad  valorem  taxation  by  states  and  their 
political  subdivisions  of  trucking  equipment  used  in  interstate  commerce 
based  upon  the  ratio  of  miles  traveled  in  the  taxing  state  to  miles  traveled 
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everywhere,  the  North  Carolina  statute,  being  G.  S.  105-302,  should  be  fol- 
lowed in  listing  and  assessing  such  personal  property  until  said  statute 
has  been  held  invalid  by  a  court  of  competent  jurisdiction  in  an  action 
brought  by  a  party  having  an  interest  therein. 

31  May  1962 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Taxable 

Situs;  Tug  Boats 

Tugboats  regularly  berthed  within  the  corporate  limits  of  a  munici- 
pality and  owned  by  one  who  maintains  an  office  in  connection  therewith 
in  the  municipality  are  subject  to  municipal  ad  valorem  taxation. 

8  June  1961 

Taxation;  Ad  Valorem  Taxation;  Real  Property;  Revaluation  in 
Non-Revaluation  Years;  Condemned  Buildings 

A  building  which  has  been  condemned  may  be  revalued  in  a  non-reval- 
uation year  under  authority  of  sub-subdivision  d  of  subdivision  (3)  of 
G.  S.  105-279,  since  the  property  "has  increased  or  decreased  in  value 
to  the  extent  of  more  than  one  hundred  dollars  ($100.00)  by  virtue  of  cir- 
cumstances other  than  general  economic  increases  or  decreases  since  the 
last  assessment  of  such  property." 

23  March  1961 

Taxation;    Ad   Valorem;    Real    Property;    Revaluation; 
Non-Revaluation  Years;  Subdivisions 

Where  a  portion  of  a  lot  or  tract  of  land  is  sold  subsequent  to  the  last 
reassessment,  the  valuation  assigned  the  whole  tract  should  be  appor- 
tioned between  the  portion  sold  and  the  portion  retained. 

1  May  1961 
Taxation;  Ad  Valorem  Taxation;  Real  Property;  Revaluations; 

Octennial 

The  General  Assembly  of  1959  provided  for  the  octennial  revaluation 
of  real  estate  by  the  several  counties  of  the  State  for  ad  valorem  tax 
purposes.   Prior  to  that,   quadrennial  revaluation   was   required. 

16  May  1961 

Taxation;  Ad  Valorem  Taxes;  Real  Property;  Revaluation; 
Property  Condemned  for  Highway  Purposes 

Where  a  right-of-way  across  a  taxpayer's  land  has  been  condemned  for 
highway  purposes  but  has  not  been  put  into  use  by  the  Highway  Depart- 
ment by  the  day  as  of  which  property  is  assessed  for  taxation,  the  fact 
of  the  condemnation  should  be  taken  into  account  in  fixing  the  assessed 
valuation  of  the  property. 
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15  August  1960 

Taxation;  Ad  Valorem;  Real  Property;  Sold  to  Church 
After  January  l 

A  person  owning  real  property  as  of  January  1  is  required  to  list  it 
for  ad  valorem  taxation  and  to  pay  ad  valorem  taxes  on  same  for  the 
year  even  though  part  of  the  property  is  sold  on  March  14th  of  the  tax 
year  to  a  church  or  other  institution  whose  real  property  would  be  ex- 
empt from  ad  valorem  taxation  under  the  provisions  of  G.  S.  105-296. 

23  November  1960 

Taxation;    Ad   Valorem   Taxation;    Real   Property;    Statute 

of  Limitations 

G,  S.  105-422  bars  all  remedies  for  the  collection  of  ad  valorem  taxes 
which  have  become  more  than  ten  years  delinquent  upon  personal  property 
as  well  as  real  property  in  the  counties  in  which  the  statute  is  applicable. 

25  November  1960 

Taxation;   Ad   Valorem   Taxation;    Real   Property;   Vacant   Lot 
Owned  by  Soldier  Stationed  in  Germany 

Vacant  lot  in  North  Carolina  owned  by  a  serviceman  on  active  duty  in 
Germany  is  subject  to  ad  valorem  taxation. 

28  July  1961 

Taxation;   Ad  Valorem  Taxes;   Refunds;   Limitations 

A  refund  of  ad  valorem  taxes  for  past  years  may  not  be  made  unless 
demand  for  refund  is  made  in  writing  within  two  years  of  the  date  the 
tax  was  due  to  be  paid. 

22  May  1961 

Taxation;  Ad  Valorem  Taxation;  Surplus  Revenues;  Disposition 

Surplus  cash  balances  of  various  funds  on  hand  from  ad  valorem 
tax  levies  at  the  close  of  the  fiscal  year  may  not  be  legally  transferred  to 
the  county's  General  Fund,  but  are  required  to  be  reflected  in  the  ensuing 
year's  budget. 

6  March  1961 

Taxation;  Ad  Valorem  Taxation;  Tax  Notices;  Time  for  Filing 

Tax  receipts  and  stubs  may  be  turned  over  to  the  tax  collector  at  any 
time  after  the  rate  has  been  set  and  the  tax  collector  has  made  his  annual 
settlement. 
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13  July  1961 

Taxation;   Ad  Valorem  Taxes;  Tenancy  by  the  Entireties; 
Payment  by  Personal  Representative  of  Decedent 

Ad  valorem  taxes  on  property  formerly  held  by  the  entireties  should 
be  paid  by  the  personal  representative  of  the  deceased  husband. 


20  June  1962 

Taxation;  County;  Bad  Check  Penalty 

The  10%  bad  check  penalty  provided  in  G.  S.  105-382  is  in  the  nature 
of  an  additional  tax  and  constitutes  a  civil  debt  to  the  county  just  as  the 
original  tax.  The  amount  of  the  penalty,  when  collected,  would  constitute 
funds  of  the  county  and  not  personal  funds  of  the  tax  collector. 

27  December  1961 

Taxation;  Execution;  Tax  Warrants;  Levy  on  Personal 
Property  in  Legal  Custody 

An  officer  may  make  a  levy  upon  personal  property  already  in  legal 
custody;  however,  such  levy  will  be  subsequent  in  priority  to  any  previous 
levies  made  upon  the  same  property. 

10  October  1961 

Taxation;    Federal;    Documentary    Stamp    Tax — Governmental 

Conveyances 

The  State  or  its  political  subdivisions  are  not  liable  for  the  Federal 
Documentary  Stamp  tax  on  a  sale  of  real  estate  to  or  by  the  State  or  its 
political  subdivisions,  and  upon  a  sale  made  by  the  State  to  the  Federal 
Government,  neither  the  State  nor  the  Federal  Government  would  be 
liable  for  said  tax.  Private  grantors  to  the  State  or  Federal  Government 
are  liable  for  the  Federal  Documentary  Stamp  tax,  and  upon  a  sale  by 
the  State  or  its  political  subdivisions  to  a  private  party,  the  Federal  Docu- 
mentary Stamp  tax  is  due  from  the  purchaser. 

31  July  1961 

Taxation;  Federal;  Excise  Tax  on  Admissions;  Applicability  to 
North   Carolina   Trade   Fair   Admission   Tickets 

Tickets  for  admission  to  the  North  Carolina  Trade  Fair  to  be  priced 
at  50<^  for  adults  and  25(^  for  children  will  not  be  subject  to  the  Federal 
excise  tax  on  admissions  imposed  by  Section  4231  of  the  Internal  Revenue 
Code  of  1954,  as  amended  (26  U.S.C.A.,  §  4231),  which  by  its  terms  does 
not  apply  to  admissions  charged  in  amounts  of  $1.00  or  less. 
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24  April  1961 

Taxation;  Federal;  Excise  Tax;  State's  Liability  on 
Tread  Rubber 

Sales  of  tread  rubber  to  the  State  of  North  Carolina  are  not  subject 
to  Federal  manufacturer's  excise  tax;  sales  of  recapped  tires  to  or  per- 
forming recapping  service  for  the  State  does  not  constitute  "sale"  of  tread 
rubber  subject  to  manufacturer's  excise  tax. 

27  April  1961 

Taxation;   Federal  Taxes;   Garnishment  of   Salaries   of   State 
Employees;  Ad  Valorem  Taxes;   Foreign  State  Taxes 

The  wages  of  employees  of  the  State  of  North  Carolina  are  subject  to 
levy  for  Federal  taxes  and  for  taxes  due  local  governments,  but  agencies 
of  this  State  should  not  honor  garnishment  process  issued  by  our  sister 
states  or  their  political  subdivisions  upon  the  wages  of  State  employees. 

■  '  16  April  1962 

Taxation;  Franchise  Tax;  Exemptions;  Religious  Organizations 

A  religious,  nonprofit,  nonstock  corporation  organized  under  the  laws  of 
the  State  of  Texas,  qualified  and  doing  business  in  the  State  of  North 
Carolina,  is  exempt  from  franchise  tax  by  G.  S.  105-125  and  is  exempt 
from  North  Carolina  income  tax  by  G.  S.  105-138(3). 

■      '  ••  11  July  1960 

Taxation;  Franchise  Tax;  Liability  of  Corporations  for  Same 
Upon  Issuance  of  Charter 

Where  a  domestic  corporation  has  done  nothing  more  than  procure  its 
charter  from  the  Secretary  of  State,  it  is  required  by  G.  S.  105-122  to 
report  and  pay  a  franchise  tax  to  the  State  for  the  privilege  of  being 
incorporated  under  the  laws  of  this  State. 

2  February  1962 

Taxation;  Franchise  Tax;  Loan  by  Affiliated  Corporation; 
Deduction  for  Creditor  Corporation 

Where  two  affiliated  corporations  doing  business  in  this  State  report 
and  pay  franchise  taxes  under  G.  S.  105-122  and  the  debtor  corporation 
has  added  indebtedness  owed  to  or  endorsed  or  guaranteed  by  its  affiliate 
to  its  capital  stock,  surplus  and  undivided  profits,  as  it  is  required  to  do  by 


188  BIENNIAL  REPORT   OF   THE  ATTORNEY   GENERAL  [VOL. 

G.  S.  105-122 (b),  then  the  amount  of  the  indebtedness  has  been  included 
in  the  tax  base  (G.  S.  105-122(d)  )  of  the  debtor  corporation,  and  the 
creditor  corporation  is  entitled  to  deduct  a  like  amount  in  computing  its 
capital  stock,  surplus  and  undivided  profits. 

30  January  1961 

Taxation;  Gasoline  Tax;  Exemption  of  Gasoline  Used  in 
Public  School  Transportation 

Where  a  high  school  owns  a  %  ton  truck,  a  carry-all  bus  and  a  student 
activity  bus,  all  of  which  are  used  for  school  purposes,  gasoline  therefor 
can  be  purchased  tax  exempt  from  the  State  contract  under  the  provisions 
of  G.  S.  105-149. 

10  January  1962 

Taxation;    Gasoline   Tax;    Refunds   and   Credits;    Losses 
FROM  Storage  Tank  Leakage 

Under  the  provisions  of  G.  S.  105-434,  a  credit  or  refund  may  not  be 
allowed  for  a  claimed  loss  of  gasoline  sustained  by  a  distributor  due  to 
storage  tank   leakage  of  undeterminable   cause. 

16  August  1960 

Taxation;  Gasoline  Taxes;  Sales  of  Gasoline  to  the  North 
Carolina  National  Guard;  Sales  of  Gasoline  to  the  United 
States  for  the   Use   of  the   North  Carolina  National  Guard 

There  is  no  exemption  from  the  motor  fuels  tax  for  gasoline  sold  to  the 
North  Carolina  National  Guard,  but  a  sale  of  motor  fuels  to  the  United 
States  government  for  use  of  the  State  Guard  is  an  exempt  sale  under 
G.  S.  105-439. 

21  June  1961 

Taxation;  Gift  Taxes;  Exemptions;  Gifts  to  N.  C.  State  Bar 

Gifts  and  contributions  to  the  North  Carolina  State  Bar  are  deductible 
for  income  tax  purposes  and  are  exempt  from  gift  taxes,  and  devises  and 
bequests  to  the  North  Carolina  State  Bar  are  exempt  from  estate  and 
inheritance  taxes. 

27  June  1961 

Taxation;  Gift  Tax;  Tax  Due  on  Contributions  to  Surplus 
Account  of  a  Family  Corporation 

Where  donor  made  voluntary  cash  contributions  to  the  surplus  account 
of  a  corporation  in  which  he  owned  approximately  80%  of  the  stock,  a 
taxable  gift  to  the  corporation  resulted  to  the  extent  of  approximately 
20%  of  the  contributions. 
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25  May  1962 

Taxation;    Income    Tax;    Deductions;    Contributions    to    Travel 
Council  of  North  Carolina,  Inc. 

Contributions,  as  such,  made  to  the  Travel  Council  of  North  Carolina, 
Inc.,  are  not  deductible  for  North  Carolina  income  tax  purposes,  although 
payments  made  by  persons  and  corporations  directly  interested  financially 
in  the  encouragement  and  promotion  of  the  tourist  business  in  North 
Carolina  might  deduct  such  payments  if  they  fall  within  the  classification 
of  ordinary  and  necessary  business  expenses. 

21  June  1961 

Taxation;  Income  Taxation;  Deductions;  Donations  to 
N.  C.  State  Bar 

Gifts  and  contributions  to  the  North  Carolina  State  Bar  are  deductible 
for  income  tax  purposes  and  are  exempt  from  gift  taxes,  and  devises  and 
bequests  to  the  North  Carolina  State  Bar  are  exempt  from  estate  and 
inheritance  taxes. 

6  October  1960 

Taxation;  Income  Tax;  Deductions;  Net  Economic  Loss;  Trusts; 
Distribution  of  Net  Income  to  Beneficiaries  as  a  Deduction 

A  trust  may  not  treat  a  distribution  of  net  income  to  beneficiaries 
as  a  deduction  in  computing  a  net  economic  loss. 

27  October  1960 

Taxation;  Income  Tax;  Nonresidents;   Personal  Deductions 

For  State  income  tax  purposes,  nonresident  individuals  are  allowed 
deductions  only  to  the  extent  that  the  deductions  are  connected  with  income 
arising  from   sources  within  the   State. 

16  April  1962 

Taxation;    Income    Tax;    Exemptions;    Religious    Organization 

A  religious,  nonprofit,  nonstock  corporation  organized  under  the  laws 
of  the  State  of  Texas,  qualified  and  doing  business  in  the  State  of  North 
Carolina,  is  exempt  from  franchise  tax  by  G.  S.  105-125  and  is  exempt 
from  North  Carolina  income  tax  by  G.  S.  105-138(3). 
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21  December  1961 

Taxation;  Income  Tax;  Gross  Income;  Interest  Paid  on  National 
Capital  Housing  Authority  Bonds 

Interest  on  National  Capital  Housing  Authority  Bonds  is  exempt  from 
North   Carolina  income  tax  by   G.   S.   105-141    (b)    (4). 

27  January  1961 

Taxation;  Income  Taxes;  Taxable  Gains  and  Losses;  Exchanges 

OF   Property   of   Like   Kind;    Exchanges   of   Corporate    Shares 

FOR  Initial  Shares  in  Mutual  Investment  Fund 

When  stockholders  who  qualify  as  initial  shareholders  in  a  mutual 
investment  fund  transfer  to  the  fund  shares  they  hold  in  other  companies 
in  exchange  for  shares  in  the  mutual  investment  fund,  the  transaction 
qualifies  as  a  tax-free  exchange  of  property  for  other  property  of  like  kind 
within  the  meaning  of  G.  S.  105-145  (a)  and  as  a  tax-free  exchange  within 
the  meaning  of  G.  S.  105-145   (b)    (1)   and   (b)    (2). 

21  June  1961 

Taxation;  Inheritance  and  Estate  Taxes;  Exemptions;  Bequests 
and  Devises  to  N.  C.  State  Bar 

Gifts  and  contributions  to  the  North  Carolina  State  Bar  are  deductible 
for  income  tax  purposes  and  are  exempt  from  gift  taxes,  and  devises 
and  bequests  to  the  North  Carolina  State  Bar  are  exempt  from  estate 
and  inheritance  taxes. 

6  June  1962 

Taxation;  Inheritance  Taxes;  Gifts  Made  in  Contemplation  of 
Death;    Donee    Predeceasing    Donor;    Recurring    Taxes 

Where  a  mother  made  a  gift  of  corporate  stocks  to  her  daughter, 
the  donee  predeceased  the  donor,  and  the  gift  is  one  subject  to  an  in- 
heritance tax  under  the  statutory  presumption  that  it  was  made  in  con- 
templation of  death  (G.  S.  105-2(3)  ),  the  recurring  taxes  credit  provided 
for  by  G.  S.  105-14  is  not  applicable  in  computing  inheritance  taxes  due 
from  either  estate. 

21  September  1960 

Taxation;   Inheritance  Taxes;   Gross   Estate;   Includability  of 
Accidental  Death  Policy  Proceeds 

Subject  to  the  exemption  contained  in  Section  2  (d)  of  the  Revenue 
Act  (G.  S.  105-3  (4)  ),  the  proceeds  from  an  accidental  death  insurance 
policy  would  be  includable  in  the  gross  estate  of  a  decedent  for  inheritance 
tax  purposes  in  the  proportion  that  the  decedent  paid  directly  or  indirectly 
the  premiums  as  provided  in  Section  11-1   (a)  of  the  Revenue  Act. 
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14  July  1961 

Taxation;   Inheritance  Tax;   Inter  Vivos  Gift  of  Realty  with 
Life  Estate  Reserved 

Where  father,  six  years  before  his  death,  made  inter  vivos  transfer  of 
real  estate  to  his  daughter  by  deed  of  gift,  reserving  to  himself  a  life 
estate,  the  real  estate  is  subject  to  North  Carolina  inheritance  tax  under 
G.  S.  105-2(3);  the  property  is  valued  as  of  date  of  death,  or  as  of  the 
first  anniversary  of  the  death  of  the  decedent,  upon  election  of  the  personal 
representative,  G.  S.  105-9.1;  if  gift  tax  was  paid  on  the  inter  vivos  trans- 
fer, a  credit  for  same  would  be  allowed  against  any  inheritance  tax  due 
on  the  property.  G.  S.  105-8.  :M  •:/ ■      ,  ■    :  j 

'    '  '  '     20  December  1961 

Taxation;  Inheritance  Tax;  Life  Estate  in  Personal  Property, 
WITH  Remainder;  Money,  Stocks  and  Bonds,  Mutual  Fund  Shares 

Where  a  deceased  wife,  by  will,  has  bequeathed  her  savings  deposits 
in  banks  or  savings  and  loan  associations,  all  stocks  and  bonds,  and  all 
mutual  fund  shares  to  her  husband  for  life,  remainder  to  her  brothers 
and  sisters,  the  husband  takes  only  a  life  estate  in  this  property,  all  of 
which  is  nonconsumable  personal  property. 

23  January  1962 

Taxation;  Inheritance  Tax;  Recurring  Taxes  Credit; 
Computation 

The  inheritance  tax  recurring  taxes  credit  provided  for  by  G.  S.  105-14 
is  applicable  to  the  share  of  each  "Class  A"  or  "Class  B"  heir  of  the 
present  decedent  receiving  previously  taxed  property,  and  the  tax  credit 
should  be  separately  computed  for  each  transferee  of  the  present  decedent 
by  the  application  of  the  formula  set  forth  in  the  second  sentence  of 
G.  S.  105-14. 

V    ;  24  April  1961 

Taxation;  Inheritance  Taxes;  U.  S.  Government  Bonds;  Valua- 
tion When  Accepted  at  Par  in  Payment  of  Federal  Taxes 

When  United  States  bonds  are  accepted  by  the  Federal  Government  at 
their  par  value  in  payment  of  Federal  estate  taxes,  the  bonds  should 
be  returned  at  their  par  value  for  State  inheritance  tax  purposes. 

1  August  1961 

Taxation;    Inheritance   Taxes;    Widow's   Year's   Allowance; 
Bank  Deposits;  Waiver 

Where  funds  on  deposit  by  a  deceased  person  are  assigned  as  a  part 
of  the  widow's  year's  allowance,  the  bank  should  obtain  a  waiver  from 
the  North  Carolina  Department  of  Revenue  before  releasing  any  part  of 
the  funds  so  assigned. 
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12  April  1961 

Taxation  ;  Intangibles  Tax  ;  Accounts  Receivable  ;  Appliance  and 
Equipment  Dealers;  "Dealer  Reserve" 

No  part  of  the  "dealer  reserve"  held  by  a  finance  company  engaged  in 
financing  appliances,  equipment,  etc.,  is  deductible  by  the  dealer  from  ac- 
counts receivable  for  intangibles  tax  purposes. 

26  April  1962 

Taxation;   Intangibles  Tax;   Accounts   Receivable;   Deductions; 
Outstanding  Drafts  Payable 

Under  the  Intangibles  Tax  Article  of  the  Revenue  Act,  outstanding 
drafts  payable  are  classifiable  under  G.  S.  105-202,  dealing  with  "bonds, 
notes,  demands,  claims,  and  other  evidences  of  debt",  and  not  under  G.  S. 
105-201,  dealing  vi^ith  accounts  receivable  and  payable. 

22  December  1961 

Taxation;    Intangibles   Taxes;    Awards   Made   in   Condemnation 
Proceedings;  Clerk  of  Superior  Court;  Money  on  Deposit 

Deposits  made  with  the  clerk  of  superior  court  by  the  State  Highway 
Commission  or  a  local  redevelopment  commission  in  condemnation  pro- 
ceedings and  held  in  bank  or  banks  by  the  clerk  are  subject  to  the  in- 
tangibles tax  levied  by  G,  S.  105-199. 

21  April  1961 

Taxation;  Intangibles  Tax;  Distribution  to  Cities  and  Counties; 
How  Cities  and  Counties  May  Use  Such  Funds 

Intangibles  tax  distributions  to  cities  and  counties  must  be  by  the  re- 
cipients distributed  among  the  various  funds  in  proportion  to  the  various 
tax  levies.  If  a  county  has  properly  constituted  special  levies  for  non- 
necessary  expenses,  the  intangibles  tax  could  be  apportioned  to  such  special 
levies  in  the  proportion  that  such  levies  bear  to  the  entire  county  tax  levy; 
but,  if  there  are  no  such  special  non-necessai'y  levies,  intangibles  tax  pro- 
ceeds, being  an  ad  valorem  tax,  could  not  be  spent  for  non-necessary 
purposes. 


29  August  1960 

Taxation;    Intangibles    Taxes;    Distribution    by   Local 
Taxing  Units 

The  county's  share  of  the  State's  distribution  of  the  intangibles  tax 
should  be  apportioned  to  all  countywide  tax  purposes  according  to  each 
rate,  whether  for  general  or  special  purposes,  pursuant  to  G.  S.  105-213, 
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7  December  1960 

Taxation;  Intangibles  Taxes;  Exemptions;  Electric  Membership 
AND  Telephone  Membership  Corporations 

An  electric  membership  corporation  or  a  telephone  membership  cor- 
poration organized  under  Chapter  117  of  the  General  Statutes  is  not 
subject  to  intangibles  taxes  upon  its  bank  deposits  or  accounts  receivable 
or  other  intangibles. 

2  December  1960 

Taxation;    Intangibles    Tax;    Funds    Invested    in    Building   and 
Loan  Associations;  Status 

Funds  invested  in  out-of-State  building  and  loan  associations  are  subject 
to  State  intangibles  tax  in  the  same  manner  and  at  the  same  rate  of  tax  as 
shares  of  stock  under  G.  S.  105-203. 

18  January  1961 
Taxation;   License  Taxes;   Anti-Freeze;    Sold  by  Stores 

Super-markets,  grocery  stores,  or  other  stores  not  classed  as  service 
stations  are  not  subject  to  State  privilege  license  under  G.  S.  105-89  (Sec- 
tion 153  of  the  Revenue  Act)  because  of  the  sale  of  anti-freeze  only  which 
may  be  used  in  automobile  radiators,  if  no  service  is  perfoniied  by  such 
business   establishment   in   connection   with   the    sale. 

23  May  1961 

Taxation;   License  Taxes;   Chain   Store   Tax;   Affiliated 
Corporations  Owned  by  Same  Interests 

Wholesale  sales  made  by  a  parent  "warehouse"  corporation  to  its 
several  subsidiary  retail  drug  corporations  for  resale  are  subject  to  the 
wholesale  rate  of  tax  for  State  sales  tax  purposes.  Further,  the  branches 
and  subsidiaries  of  the  parent  corporation,  all  of  the  stores  having  similar 
names  and  owned  and  controlled  by  the  same  interests,  constitute  chain 
stores  within  the  purview  of  G.  S.  105-98  and  are  subject  to  the  chain 
store  privilege  license  tax  levied  by  that  section. 

■        :    :  4  August  1960 

Taxation;   License  Taxes;   County  Go-Car   Race   Track 

North  Carolina  counties  are  authorized  to  levy  a  license  tax  on  the 
operation  of  a  go-car  race  track  under  the  provisions  of  G.  S.  105-66 (b), 
not  in  excess  of  the  amount  of  tax  levied  by  the  State  of  North  Carolina 
upon  the   same   activity. 
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7  May  1962 

Taxation;  License  Taxes;  County  Taxation;  Laundries 
Located  Within  the  County 

Since  counties  have  no  general  taxing  powers  and  since  G.  S.  160-56 
contains  no  provision  for  the  taxation  by  counties  of  laundries  and  linen 
supply  services  whose  plants  are  located  within  the  county,  a  county  may 
not  levy  a  privilege  license  tax  upon  such  laundries  and  linen  supply  serv- 
ices whose  plants  are  located  therein. 

16  August  1961 

Taxation;  License  Taxes;   Motor  Advertisers;   Ice  Cream 
Vendors  with  Sound  Equipped  Trucks 

A  person  who  sells  ice  cream  and  ice  milk  products  from  a  truck  which 
is  equipped  with  an  amplifying  sound  device  for  playing  advertising 
jingles  is  a  motor  advertiser  within  the  meaning  of  Section  151^/^  of  the 
Revenue  Act. 

13  February  1962 

Taxation;  License  Tax;  Municipal  Taxation;  Automotive 
Equipment;  Supply  Dealers 

Under  a  municipal  ordinance  adopted  by  the  governing  body  under 
Article  II,  Schedule  B,  of  the  North  Carolina  Revenue  Act,  levying  a 
privilege  license  tax  on  "automotive  equipment  and  supply  dealers  at 
wholesale"  and  on  "foundry  and  machine  shops",  the  municipality  may  levy 
only  the  wholesale  automotive  equipment  and  supply  dealer's  license  in  a 
situation  where  a  person  operates  within  the  same  building  under  the 
same  roof  with  a  common  entrance  a  wholesale  automotive  parts  business 
and  a  machine  shop,  the  business  of  the  machine  shop  operation  consisting 
only  of  the  repair  of  automobile  and  boat  motors,  with  no  "foundry"  work 
actually  being  done. 

13  June  1962 

Taxation;    License   Tax;    Municipal   Taxation;    Automotive 
Service  Stations 

A  municipality  may  levy  a  privilege  license  tax  upon  automotive  serv- 
ice stations  as  defined  in  G.  S.  105-89  not  in  excess  of  one-fourth  of  that 
levied  by  the  State  when  based  upon  the  population  of  the  municipality  or 
a  tax  equal  to  $1.25  per  pump,  whichever  is  greater. 

24  May  1962 

Taxation;   License  Tax;   Municipal   Taxation;    Chain   Stores 

A  municipality  may  levy  a  privilege  license  tax  upon  chain  stores  with- 
in the  municipality  under  its  general  taxing  power  granted  by  G.  S.  160-56, 
subject  to  the  limitation  imposed  by  G.  S.  105-98. 


36]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  195 

8  August  1961 

Taxation;   License   Tax;   Municipal   Taxation;    Express   Company 
WITH  Office  Outside  Town  Limits 

If  an  express  company  is  "doing-  business"  within  the  municipality, 
the  municipality  may  levy  a  license  tax  upon  such  company  by  a  properly 
drawn  ordinance,  even  though  the  office  of  the  express  company  is  outside 
the  municipality. 

14  October  1960 

Taxation;    License    Tax;    Municipal    Taxation;    Merchants    and 
Chain  Store  Tax;  Liability  for  Both 

If  a  municipality's  taxing  ordinance  is  so  drawn,  it  might  levy  and 
collect  from  the  same  company  both  a  merchant's  tax  and  a  chain  store  tax. 

11  September  1961 

Taxation;   License  Taxes;   Municipal  Taxation;   Peddlers; 
Products  of  the  Dairy;  Ice  Milk 

A  municipality  may  not  exact  a  peddler's  privilege  license  tax  from 
peddlers  of  ice  milk  or  other  products  of  the  dairy  under  G.  S.  105-53. 

29  May  1961 

Taxation;    License    Taxes;    Municipal;    Pulpwood    Buyer 

Under  the  general  taxing  power  granted  municipalities  by  G.  S.  160-56, 
a  municipality,  by  a  properly  drawn  taxing  ordinance,  may  levy  a  privilege 
license  tax  upon  a  pulpwood  buyer  engaged  in  the  business  of  buying  pulp- 
wood  within  the  town  limits. 

23  October  1961 

Taxation;  License  Tax;  Municipal;  Refunds 

A  municipality  is  barred  from  m.aking  refunds  of  privilege  license  taxes 
for  more  than  two  years  from  the  date  such  privilege  license  taxes  were 
due  to  be  paid,  although  the  taxes  sought  to  be  recovered  were  paid 
through  clerical  error  or  were  illegally  levied  and  collected. 

?    .  3  August  1960 

Taxation;   License   Taxes;    Population;    Official   Census 

Until  the  1960  Federal  decennial  census  has  been  made  official,  privilege 
license  taxes  based  upon  population  of  the  municipality  in  which  the  busi- 
ness or  occupation  is  carried  on  are  governed  by  the  1950  official  census. 
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3  May  1962 

Taxation;  License  Taxes;  Vending  Machines;   Operation  by 

Credit  Unions 

A  credit  union  operating  five  or  more  b4  food  vending  machines  within 
the  manufacturing  plant  of  its  sponsor  is  liable  for  the  $150.00  operator's 
license  levied  under  G.  S.  105-65.1  instead  of  the  per  dispenser  license  on 
each  such  vending  machine  levied  under  that  section.  Further,  if  said  credit 
union  engages  in  the  sale  of  bottled  drinks  and  tobacco  products,  privilege 
licenses  would  also  be  due  for  the  sale  of  such  merchandise. 


17  March  1961 

Taxation;  Revaluation  of  Real  Property;  Horizontal  Adjust- 
ment OF  Appraisal  Values;  Early  Revaluation  Pursuant  to 
Resolution  by  Board  of  County  Commissioners 

Where  real  property  has  been  listed  for  1961  taxes  at  values  fixed  by 
revaluation  conducted  in  1957  and  the  next  revaluation  year  for  such 
county,  under  G.  S.  105-278,  is  1966,  the  county  board  of  commissioners 
may  not  now  effect  horizontal  increases  in  the  assessment  value  of  all 
woodland  in  the  county. 

Under  G.  S.  105-278,  any  county  desiring  to  conduct  an  earlier  revalua- 
tion of  all  real  property  than  is  provided  for  by  the  octennial  revaluation 
schedule  set  forth  in  that  statute  may  do  so  by  the  adoption  of  a  resolution 
so  providing,  copy  of  same  to  be  sent  forthwith  to  the  State  Board  of 
Assessment. 


20  March  1961 

Taxation;  Sales  and  Use  Tax;  Exemptions;  Educational  Institu- 
tions; Rentals  of  Equipment  by  Educational  Institution 

Contractors 

Tools  purchased  by  educational  institution  contractors  and  equipment 
leased  by  such  contractors  to  be  used  in  the  construction  of  educational 
institutions  are  not  "building  materials"  within  the  meaning  of  G.  S. 
105-164.13(31);  and,  in  applying  the  rule  of  strict  construction  to  statutes 
granting  exemptions,  such  sales  and  rentals  do  not  qualify  for  the  sales 
tax  exemption  provided  for  by  said  section. 


27  February  1961 

Taxation;   Sales  Tax;   Exemptions;   Exemption  Certificates; 
Sales  to  Local  Governmental  Contractors 

Under  the  exemption  provided  by  subsection  (30)  of  G.  S.  105-164.13  on 
sales  of  building  materials  to  contractors  to  be  used  in  construction  work 
for  State  or  local  governments,  sales  tax  exemption  certificates  are  not 
required  for  such  governmental  contractors. 
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25  July  1961 

Taxation;  Sales  and  Use  Tax;  Exemptions;  Housing  Authorities 

Under  the  Sales  and  Use  Tax  Article,  as  amended  by  the  1961  General 
Assembly,  housing  authorities  organized  under  Chapter  157  of  the  General 
Statutes  are  not  exempt  from  the  payment  of  sales  tax  and  would  not  be 
entitled  to  a  refund  of  any  sales  or  use  taxes  under  the  provisions  of 
G.   S.   105-164.14,   as   amended. 

24  January  1962 

Taxation;   Sales  Tax;   Exemptions;   Insecticides;   Herbicides 

Not  Exempt 

Sales  of  herbicides  and  fungicides  are  not  exempt  from  the  North  Caro- 
lina sales  and  use  tax. 

15  September  1961 

Taxation;  Sales  and  Use  Taxes;  Exemptions;  Plant  Defoliants 

Sales  of  plant  defoliants  are  not  exempt  from  the  North  Carolina  sales 
and  use  tax, 

21  February  1961 

Taxation;    Sales   Tax;   Exemptions;    Sales  to   Contractor  for 
Library  Building;  Agency  of  Municipality  and  County 

Sales  of  tangible  personal  property  to  a  contractor  to  be  used  in  con- 
structing an  addition  to  a  library  which  appears  to  be  an  agency  of  a 
municipality,  would  be  deemed  to  be  direct  sales  to  local  government  units 
of  the  State  and  would,  therefore,  be  exempt  from  State  sales  tax  under 
G.  S.  105-164.13(30).  , 

19  July  1960 

Taxation;  Sales  Tax;  Exemptions;  Wholesale  Tax;  Oyster  Shells 
and  Grit  as  Poultry  Feed 

Oyster  shells  constitute  a  poultry  feed  within  the  meaning  of  G,  S. 
105-164. 5(a)  (2)  and  as  such  are  exempt  from  the  wholesale,  retail  sales 
and  use  taxes.  Grit,  although  used  in  a  regular  poultry  feeding  operation, 
is  not  a  feed  within  the  meaning  of  G.  S.  105-164.5(a)  (2)  or  G.  S.  105- 
164.13(2)  and  is  not,  therefore,  exempt  from  the  provisions  of  the  whole- 
sale, retail  sales  or  use  taxes. 

17  July  1961 

Taxation;  Sales  and  Use  Taxes;  Laundries  and  Dry  Cleaners; 

Rug  Cleaners 

In  the  case  of  a  laundry  and  dry  cleaning  establishment  which  cleans 
rugs  both  in  its  own  establishment  and  on  location  in  the  homes  and  offices 
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of  the  owners,  the  three  per  cent  sales  tax  should  be  charged  and  re- 
mitted on  its  entire  receipts  from  such  rug  cleaning  operations  under  the 
Sales  and  Use  Tax  Law,  as  amended  by  the  1961  General  Assembly, 
whether  such  work  is  performed  on  location  or  in  the  plant. 

4  June  1962 

Taxation;  Sales  and  Use  Taxes;  Laundries,  Dry  Cleaners,  etc.; 

South  Carolina  Garments  Cleaned  in  North  Carolina;  Soliciting 

IN  North  Carolina  for  South  Carolina  Firm 

The  gross  receipts  tax  levied  under  G.  S.  105-164.4(4)  is  applicable  to  a 
North  Carolina  dry  cleaning  firm,  and  it  is  immaterial  that  the  North 
Carolina  firm  cleans  some  garments  picked  up  in  South  Carolina  from 
residents  of  that  State.  The  same  statute  imposes  a  gross  receipts  tax  on 
persons  or  firms  engaging  in  the  business  of  soliciting  laundry,  dry  clean- 
ing and  linen  rental  business  in  North  Carolina  for  another  firm  without 
regard  to  the  fact  that  the  solicitor  might  live  in  South  Carolina  or  that 
the  garments  might  be  cleaned  in  South  Carolina. 

25  August  1961 

Taxation;  Sales  and  Use  Taxes;  Refund  to  Counties  and 
Incorporated  Cities  and  Towns 

The  Commissioner  of  Revenue  is  not  authorized  to  make  refunds  of 
sales  and  use  taxes  paid  by  county  or  city  administrative  units  of  the  pub- 
lic school  system  in  conjunction  with  their  purchases  of  tangible  personal 
property.  G.  S.  105-164.14(2)  and  (3). 

8  September  1961 

Taxation;  Sales  and  Use  Taxes;  Refunds  to  Research  Triangle 
Regional  planning  Commission  Not  Authorized 

The  Revenue  Act  does  not  authorize  the  Commissioner  to  make  refunds 
to  the  Research  Triangle  Regional  Planning  Commission  of  sales  and  use 
taxes  paid  by  the  Commission  on  its  purchase  of  tangible  personal  property. 

25  January  1961 

Taxation;  Sales  and  Use  Tax;  Sales  Price;  Trade-in  or  Turn-in 
Sales;   Tax  on  Recapped  Tires  Received  on  Trade-in 

'•'Sales  Price"  for  purposes  of  the  retail  sales  and  use  tax  includes 
amounts  credited  for  trade-in  as  well  as  consideration  other  than  monetary, 
so  that  when  a  new  tire  dealer  sells  a  new  tire  for  $33.00  or  for  $30.00 
plus  a  recappable  tire  the  sales  price,  subject  to  the  retail  sales  and  use 
tax,  is  $33.00  in  either  case. 

When  a  tire  dealer  recaps  tires  taken  in  trade  and  sells  them,  the  total 
sales  price,  including  any  amount  credited  for  trade-in,  is  subject  to  the 
sales  and  use  tax. 
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19  July  1960 

Taxation;  Sales  Tax;  Wholesale  Tax;  Exemptions;  Oyster  Shells 
AND  Grit  as  Poultry  Feed 

Oyster  shells  constitute  a  poultry  feed  within  the  meaning  of  G.  S.  105- 
164.5(a)  (2)  and  as  such  are  exempt  from  the  wholesale,  retail  sales  and 
use  taxes.  Grit,  although  used  in  a  regular  poultry  feeding  operation,  is 
not  a  feed  within  the  meaning  of  G.  S.  105-164.5(a)  (2)  or  G.  S.  105- 
164.13(2)  and  is  not,  therefore,  exempt  from  the  provisions  of  the  whole- 
sale, retail  sales  or  use  taxes. 

23  May  1961 

Taxation;  Sales  Tax;  Wholesale  Tax;  Sales  by  Parent 
Corporation  to  Subsidiary  for  Resale 

Wholesale  sales  made  by  a  parent  "warehouse"  corporation  to  its 
several  subsidiary  retail  drug  corporations  for  resale  are  subject  to  the 
wholesale  rate  of  tax  for  State  sales  tax  purposes.  Further,  the  branches 
and  subsidiaries  of  the  parent  corporation,  all  of  the  stores  having  similar 
names  and  owned  and  controlled  by  the  same  interests,  constitute  chain 
stores  within  the  purview  of  G.  S.  105-98  and  are  subject  to  the  chain 
store  privilege  license  tax  levied  by  that  section. 

12  January  1962 

Taxation;  State  Taxes;  General  Administration  Tax  Warrants; 

Enforcement  More  Than  Ten  Years  After  Issuance  of 

Certificate  of  Tax  Liability 

Upon  the  expiration  of  a  ten-year  period  from  the  date  of  the  docketing 
of  a  certificate  of  tax  liability  in  favor  of  the  State  or  the  Commissioner 
of  Revenue,  the  tax  indebtedness  represented  by  such  certificate  abates 
and  no  warrant  may  thereafter  be  issued  by  the  Commissioner  of  Revenue 
under  authority  contained  in  G.  S.  105-242(a). 


TEACHERS 

8  August  1960 
Teachers;  Teachers'  Contracts 

No  election  of  a  teacher  is  valid  until  the  same  is  approved  by  the  county 
superintendent  and  the  county  board  of  education.  G.  S.  115-72. 
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UNIVERSITY  OF   NORTH   CAROLINA 

21  February  1961 

University  of  North  Carolina;   Escheated  Real  Property; 
Manner  of  Conveyance 

The  University  of  North  Carolina  may  convey  escheated  real  property 
by  Commissioner's  deed  where  the  sale  of  such  property  is  a  part  of  a 
court   proceeding   declaring   the   property    escheated. 

10  November  1961 

University    of    North    Carolina;    Purchase    of    Comprehensive 
General  Liability  Insurance 

The  University  of  North  Carolina  does  not  have  authority  to  buy 
comprehensive  general  liability  insura.ncQ  v/ith  State-appropriated  funds. 

20  December  1960 

University  of  North  Carolina;  Tort  Claims  Act;  State  Institu- 
tions; Liability  of  University  for  Acts  of  Students 

A  medical  student,  working  under  the  supervision  of  a  professor,  is  not 
an  employee  of  the  State  within  the  purview  of  the  State  Tort  Claims 
Act,  there  being  no  employer-employee  relationship.  FLOYD  v.  NORTH 
CAROLINA  STATE  HIGHWAY  COMMISSION,  241  N.  C.  461  (1955), 
and  ALLIANCE  COMPANY  v.  STATE  HOSPITAL  AT  BUTNER,  241 
N.  C,  329  (1955). 

8  May  1961 

University  of  North  Carolina;  Tort  Claims  Act;  Tort  Liability 

of  University  Faculty  Members  and  Dental  Students; 

Procurement  of  Liability  Insurance 

A  dental  student  at  the  University  of  North  Carolina,  receiving  no 
benefits  or  salary  from  the  University,  is  not  an  employee  of  the  University 
within  the  meaning  of  the  State  Tort  Claims  Act,  and  a  negligent  act,  the 
origin  of  which  developed  solely  from  said  student's  own  volition,  would  not 
result  in  liability  on  the  University  under  the  Tort  Claims  Act.  However, 
an  act  done  by  a  student,  at  the  direction  and  under  the  control  of  a  faculty 
member,  may  result  in  liability  on  the  University  under  the  Tort  Claims 
Act. 

As  long  as  no  public  funds  are  used,  there  is  no  objection  to  dental 
students  and  faculty  members  obtaining  individual  liability  policies  under 
a  blanket  coverage. 
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UTILITIES 

20  February  1961 

Utilities;   Public   Utilities;   Water   Company;   Abandonment 
OR  Reduction  of  Service 

A  water  company  is  prohibited  by  G.  S.  62-96  from  abandoning  service 
without  approval  of  the  Utilities  Commission  and  this  section  may  be 
enforced  by  injunctive  proceedings  by  the  Utilities  Commission  or  cus- 
tomers of  the  company. 

VITAL  STATISTICS 

]  .26  May  1961 

Vital   Statistics;    Birth   Certificates;    Amendment   of 
Birth  Certificate 

When  a  man  marries  the  mother  of  his  child,  the  birth  certificate  may 
be  appropriately  amended. 


.  V  7  February  1962 

Vital    Statistics;    Birth    Certificates;    Child    Born    Within    280 

Days  of  Divorce 

If  a  child  is  born  within  280  days  of  the  time  the  mother  secures  a 
divorce,  the  mother's  husband  should  be  listed  on  the  birth  certificate  as 
the  father  unless  a  court  order  has  specifically  shown  some  other  person  to 
be  the  father.  The  mere  fact  that  a  divorce  is  obtained  on  the  basis  of  two 
years'  separation  is  not  sufficient  grounds  for  omitting  the  husband's 
name  as  the  father. 


WATER  RESOURCES  DEPARTMENT 

29  July  1960 

Water  Resources  Department;  Expenditure  of  State  Funds 

FOR  Dune  Rehabilitation  and  Shore  Erosion  Prevention;  Sand 

Fences  Erected  on  Private  Property 

It  is  the  opinion  of  the  Office  of  Attorney  General  that  the  Department 
of  Water  Resources  under  the  provisions  of  G.  S.  143-355  may  lawfully 
expend  State  funds  for  the  erection  of  sand  fences  and  other  temporary 
barriers  on  private  property  along  the   Outer  Banks. 
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WEAPONS 

27  January  1961 
WEAPONS;    Concealed;   on   Person;    Glove   Compartment  of   Car 

A  person  may  not  carry  a  pistol  concealed  about  his  person.  Carrying 
a  pistol  in  the  glove  compartment  of  an  automobile  would  be  violative  of 
the  laws  of  this  State.  If  the  pistol  is  carried  openly  and  in  plain  view  of 
any  person  who  might  look  into  the  automobile,  there  would  be  no  viola- 
tion of  the  laws  of  this  State. 

There  is  no  provision  under  the  laws  of  this  State  for  a  person  to  secure 
a  permit  to  carry  a  pistol  concealed  about  his  person. 

22  January  1962 

Weapons;  Concealed  Weapons;  Prison  Officers  off  Duty 

It  would  be  unlawful  for  a  State  Prison  guard  to  carry  a  concealed 
weapon  when  not  on  duty. 

16  April  1962 

Weapons;  Firearms;  Permit  Necessary  to  Purchase  Pistol 

In  North  Carolina  a  permit  must  be  secured  in  order  to  purchase  a 
pistol,  in  some  counties  from  the  clerk  of  the  superior  court  and  in  the 
others  from  the  sheriff. 

23  August  1960 

Weapons;  Firearms;  Requirements  for  Obtaining  Pistol  Permits; 
Permit  Issued  by  Sheriff 

G.  S.  14-403  and  G.  S.  14-404  were  amended  by  the  1959  General  As- 
sembly, making  it  the  duty  of  the  sheriff  of  the  county  to  issue  license  or 
permit  for  weapons  for  the  defense  of  a  person's  home.  The  sheriff  may 
require  affidavits  in  order  to  satisfy  himself  as  to  the  good  moral  character 
of  the  applicant. 

2  November  1960 

Wea-Pons;  Sales  Generally  and  to  Minors;  Allowing  Possession 
of  Firearms  to  Minors 

There  is  no  statute  regulating  the  sale  of  shot  guns,  rifles  and  cart- 
ridges to  minors  in  the   State   of  North   Carolina. 
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3  August  1960 

WEAPONS;    Sale   of   .22   Caliber  Target   Pistols,   Pump-Guns, 

AND  Knives 

A  pocketknife  and  a  switch-blade  knife  are  not  weapons  within  the 
meaning  of  G.  S.  14-402,  which  prohibits  the  sale  of  certain  weapons  with- 
out a  permit.  A  .22  caliber  target  pistol  is  considered  a  pistol  within  the 
meaning  of  this  statute. 


WELFARE 

9  October  1961 

Welfare;    Adoption;    Consent   of   Husband    During    Separation 

Pending  Divorce 

Adoption  consent  of  husband  to  adoption  of  a  child  born  to  his  wife 
during  wedlock,  but  after  approximately  one  year  of  separation,  is  neces- 
sary due  to  the  presumption  of  legitimacy  of  such  child,  unless  there  be 
a   positive   showing   of   husband's   non-access    or  impotence. 

29  November  1960 

Welfare;  Old  Age  Assistance  Lien;  Release  of  Property  from 

Effect  of  Lien 

Under  the  provisions  of  G.  S.  108-30.2  the  County  Attorney  may,  in  his 
discretion,  have  a  deceased  recipient's  property  appraised,  advise  the 
heirs  or  other  interested  relatives  of  the  appraised  value  of  the  property, 
accept  as  payment  against  the  old  age  assistance  lien  the  appraised  value, 
and  release  the  particular  piece  of  property  from  the  effect  of  the  lien. 

28  February  1961 

Welfare;  State  Board  of  Public  Welfare;  Aid  to  Dependent 
Children  of  Unemployed  Parents 

The  provisions  of  Part  2,  entitled  "Aid  to  Dependent  Children",  of 
Article  3  of  Chapter  108  of  the  General  Statutes  examined  in  conjunc- 
tion with  the  proposed  1961  amendment  to  the  Federal  Social  Security  Act 
are  not  broad  enough  to  give  to  the  State  Board  of  Public  Welfare  the 
authority  to  establish  a  program  for  aid  to  dependent  children  of  unem- 
ployed parents  and  to  provide  for  State  and  local  financial  participation. 
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20  June  1961 

Welfare;    State   Board   of   Public    Welfare;    Licensing   of 
Boarding  Houses  for  Homeless  Men  by  Board 

The  operation  by  a  non-profit  corporation  of  boarding  houses  for  home- 
less men  does  not  come  within  the  provisions  of  G.  S.  122-72  and  the 
boarding  houses  are  not  subject  to  the  control  and  licensing  authority  of 
the  State  Board  of  Public  Welfare. 

18  September  1961 

Welfare;  State  Board  of  Public  Welfare;  Licensing  of  Homes 

for  the  Aged;  Licensing  of  a  Unit  as  a  Home  for  the  Aged  in  a 

Facility   Licensed   by  the   State   Board   of   Health 

AS  A  Nursing  Home 

Under  the  provisions  of  Chapter  51  of  the  1961  Session  Laws  exclusive 
authority  is  given  to  the  State  Board  of  Health  to  license  nursing  homes, 
whereas  the  State  Board  of  Public  Welfare  retains  its  authority  and  re- 
sponsibility for  licensing  of  homes  for  the  aged.  An  operator  under  this 
chapter  would  have  to  choose  which  type  of  facility  he  desired  to  operate 
and  then  obtain  a  license  from  the  proper  State  Agency.  Only  in  cases 
which  existed  prior  to  the  1961  amendment  where  an  operator  is  leasing 
a  facility  from  the  county  and  is  under  legal  obligation  to  the  county  to 
provide  both  a  home  for  the  aged  and  a  facility  where  aged  individuals 
could  receive  skilled  nursing  care  would  it  be  permissible  for  one  com- 
pletely segregated  unit  to  be  licensed  by  the  State  Board  of  Health  as  a 
nursing  home  for  aged  individuals  and  the  other  unit  licensed  by  the 
State  Board  of  Public  Welfare  as  a  home  for  the  aged. 

10  October  1960 

welfare;    state   board   of   public   welfare;    medical 
Assistance  for  the  Aged 

The  provisions  of  Part  1,  entitled  "Old  Age  Assistance,"  of  Article  3 
of  Chapter  108  of  the  General  Statutes  do  not  provide  adequate  authority 
to  the  State  Board  of  Public  Welfare  for  the  establishment  of  a  program 
for  Medical  Assistance  for  the  Aged  or  to  meet  the  new  requirements  of 
Federal  law  applicable  only  to  this  program  under  the  Social  Security 
amendments  of  1960. 


WILLS  AND  ADMINISTRATION 

13  February  1961 

WILLS;    Estates;    Decedents;    Dissents    from    Wills; 
Right  to  Dissent 

The  language  of  G.  S.  30-1  (b)  which  provides  in  effect  that  a  surviving 
spouse  may  not  dissent  from  the  will  of  a  deceased  spouse  if  he  or  she 
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receives  one-half  or  more  the  value  of  all  property  passing  upon  the  death 
of  the  testator  contemplates  that  the  "one-half  or  more  in  value  of  all  the 
property  passing  upon  the  death  of  the  testator"  shall  be  computed  with- 
out regard  to  debts,  costs  of  administration,  or  taxes. 

20  July  1961 

wills;  estates;  intestate  succession;  dissents  from  wills; 
Election  to   Take   Life   Interest  in  Lieu  of   Intestate   Share 

In  case  of  election  to  take  a  life  interest  in  lieu  of  an  intestate  share, 
G.  S.  29-30(d)  (e)  and  (f)  spell  out  the  procedure  for  a  jury  to  allot  the 
life  interest.  The  jury  must  allot  the  same  in  conformity  with  G.  S. 
29-30 (a)  and  (b)  and  include  therein  the  lands  upon  which  the  house  and 
outbuildings  are  "situated  and  reasonably  necessary  to  the  use  and  enjoy- 
ment thereof." 

If  either  the  widow  or  any  other  person  interested  in  the  estate  ob- 
jects to  the  allotment  by  the  jury,  they  can  object  and  appeal  as  in  the 
partition  proceeding.  G.  S.  29-30(f);  G.  S.  46-1  et  seq. 

The  jury  allotting  the  life  interest  contemplated  by  G.  S.  29-30  is  not 
required  to  make  any  findings  of  fact  as  such,  but  only  to  allot  the  life 
estate  according  to  G.  S.  29-30 (a)  and  (b)  and  report  the  same  as  pro- 
vided by  G.  S.  29-30(d)  and  (e). 

12  December  1961 

Wills;    Probate   of   Codicil   Where   Will   Is   Destroyed 

A  codicil  to  a  will  must  be  probated  even  though  the  will  be  missing 
and  presumed  destroyed,  where  the  testamentary  provisions  of  the  codicil 
are  not  dependent  upon  the  provisions  of  the  will  for  their  effectiveness. 


2  WORKMEN'S   COMPENSATION 

15  December  1960 

Workmen's    Compensation;    Civil    Defense;    Volunteers; 
Employer-Employee 

A  person  volunteering  his  services  to  Civil  Defense  is  not  an  employee 
of  the  respective  Civil  Defense  Agency  within  the  meaning  of  the  Work- 
men's Compensation  Act,  the  essential  prerequisite,  the  relationship  of 
employer-employee,  being  absent. 

18  November  1960 

Workmen's    Compensation;    Civil    Defense;    Workers    Assisting 
Local   Police   in   Normal   Times;    Deputy'   Sheriffs 

A  civil  defense  worker  is  not  doing  civil  defense  work  when  he  is  as- 
sisting in  administrative  police  duties.  Civil  defense  commences  only  in 
time  of  emergency  and  disaster.  A  city  has  no  authority  to  use  civil  de- 
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fense  workers  in  their  capacity  as  civil  defense  workers  to  enforce  local 
law  in  normal  times.  A  civil  defense  worker  may  consent  to  be  sworn  as 
a  deputy  sheriff  but  at  such  time  becomes  an  employee  of  the  county 
or  governing  body  but  only  during  the  period  in  which  he  is  actually 
working  in  a  deputy  sheriff's  capacity.  As  a  deputy  sheriff  he  is  subject  to 
the  statutory  provisions  governing  sheriffs  and  as  an  employee  of  the 
county  or  governing  body  he  falls  within  the  purview  of  the  Workmen's 
Compensation  Act.  G.  S.  166;  G.  S.  162-1  et  seq.;  G.   S.  97-2(2). 

3  November  1960 

Workmen's  Compensation;   City  Police   Officers;   Injuries 
Sustained  Beyond  Jurisdictional  Limits 

A  city  policeman,  while  engaged  in  the  discharge  of  his  official  duty 
outside  the  jurisdictional  or  territorial  limits  of  the  municipality  while 
acting  pursuant  to  authorization  or  instruction  from  any  superior  officer 
falls  Avithin  the  purview  of  the  Workmen's  Compensation  Act.  G.  S.  97-2(2). 


4  April  1961 

Workmen's  Compensation;   Firemen;   Coverage  for  Firemen 
Either  Paid  or  Voluntary,  Town  or  Rural 

Firemen  are  covered  by  workmen's  compensation,  i.e.,  either  volunteer 
or  paid  when  said  firemen  is  a  member  of  a  unit  set  up  or  created  under 
the  provisions  of  Chapter  69  Article  3;  69  Article  3 A  or  Chapter  153-9 
subsection  39  of  the  General  Statutes  of  North  Carolina. 

Firemen  or  voluntary  firemen  belonging  to  organized  fire  protection 
groups  totally  self-supporting  and  having  no  governmental  sanction  or 
approval  either  express  or  implied  would  not  be  covered  by  workmen's 
compensation  unless  the  same  is  provided  by  the  group  itself  or  the  group 
is  organized  in  such  manner  as  to  bring  it  under  the  provisions  of  Chapter 
97  (Workmen's  Compensation  Act)  of  the  General  Statutes  of  North 
Carolina. 

In  case  of  disabling  injury  to  a  volunteer  fireman  under  compensable 
circumstances,  compensation  payable  shall  be  calculated  upon  the  average 
weekly  wage  the  volunteer  fireman  was  earning  in  the  employment  wherein 
he  principally  earned  his  livelihood  as  of  the  date  of  injury. 

26  October  1960 

Workmen's    Compensation;    Firemen;    Volunteer;    Liability    of 

Counties 

It  is  not  mandatory  that  County  Commissioners  take  v/orkmen's  com- 
pensation insurance  on  county  employees.  Counties  and  county  employees 
are  subject  to  the  provisions  of  the  Workmen's  Compensation  Act,  and 
under  G.  S.  97-7  do  not  have  the  right  to  reject  the  provisions  of  the 
Act  relative  to  payment  and  acceptance  of  compensation.  However,  that 


36]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  207 

section  also  authorizes  a  county  to  either  self-insure  or  purchase  insur- 
ance to  secure  its  liability  for  compensation.  Accordingly,  whether  a  county 
will  elect  to  qualify  as  a  self-insurer  or  to  purchase  liability  insurance  is 
a  matter  in  the  discretion  of  the  County  Commissioners. 

Volunteer  firemen  operating  a  fire  truck  purchased  by  a  county  are 
covered  by  the  Workmen's   Compensation   Act. 

■  •     ■  6  July  1961 

Workmen's   Compensation;    Liability   of   City   for   Personal 
Injuries  to  Deputized  Policeman  Aiding  in  Arrest 

A  person  duly  and  legally  deputized  by  an  officer  to  assist  in  an  arrest, 
as  required  in  G.  S.  15-45,  is  an  employee  of  the  governing  body  for 
which  the  deputizing  officer  is  employed,  for  purposes  of  workmen's  com- 
pensation. 

12  August  1960 

Workmen's  Compensation;  Nurse  or  Domestic  Paid 
Through  Workmen's  Compensation 

Pursuant  to  G.  S.  97-40.1,  in  cases  of  certain  types  of  extremely  serious 
and  disabling  injuries,  workmen's  compensation  payments  are  made  to 
pay  the  salary  of  a  domestic  worker  or  nurse  to  care  for  the  injured 
worker.  The  right  to  hire,  fire,  and  supervise  the  performance  of  duties 
by  the  domestic  worker  or  nurse  rests  with  the  worker  and  not  with  the 
Industrial  Commission.  Therefore,  such  a  person  is  not  a  State  employee. 

28  November  1960 

Workmen's   Compensation;    Prisoners;    County   Jails;    Prisoners 
Sentenced  to  Work  on  County  Properties 

A  county  is  not  liable  under  Workmen's  Compensation  for  disability  re- 
sulting from  injuries  sustained  by  a  person  working  for  the  county  under 
a  sentence  assigning  him  directly  to  the  county  jail,  rather  than  the  State 
Prison  System.  G.  S.  148-32  and  G.  S.  97-13(c). 

8  May  1961 
Workmen's  Compensation;  Student  Nurses;  Volunteer  Workers 

Student  nurses  may  be  considered  employees  of  the  school  in  which 
they  are  enrolled  within  the  meaning  of  the  North  Carolina  Workmen's 
Compensation  Act  though  no  money  wages  are  paid,  it  being  the  general 
rule  that  the  element  of  payment  to  satisfy  the  requirement  of  a  contract 
of  hire  need  not  be  in  money,  but  may  be  in  anything  of  value  such  as 
room,  board  and  training  furnished  to  said  nurses. 

Civic-minded  persons,  volunteering  their  services  to  various  charitable 
hospitals  are  not  considered  employees  within  the  meaning  of  the  North 


208  BIENNIAL  REPORT   OF   THE  ATTORNEY   GENERAL  [VOL. 

Carolina  Workmen's  Compensation  Act.  There  must  be  some  legal  duty 
to  perform  services  such  as  an  appointment  or  contract.  Something  more 
than  voluntary  service  is  required  such  as  remuneration,  control  or  super- 
vision by  some  person  acting  in  an  authoritative  position. 


ZONING 

25  October  1961 

ZONING;  Effect  on  Restrictive  Covenants 

The  action  of  a  municipality  in  rezoning  property  within  the  geographi- 
cal limits  of  its  authority  is  independent  of  any  restrictive  covenants  placed 
upon  the  property  by  individual  citizens.  Both  the  zoning  regulations  and 
the  restrictive  covenants  vi^ould  on  their  face  be  effective. 

11  August  1961 

ZONING;    Extraterritorial    Zoning;    Assessment   of    Street   and 
Sidewalk  Improvements 

Under  G.  S.  160-182.2,  a  municipality  may  zone  property  on  the  oppo- 
site side  of  a  river  if  within  the  one-mile  limitation. 

Under  G.  S.  160-81,  an  abutting  property  owner  may  be  assessed  for 
sidewalk  and  street  improvements  if  a  petition  is  filed  as  required.  Unless 
there  is  a  petition,  statute  or  charter  provision,  an  abutting  property 
owner  may  not  be  assessed  for  sidewalk  and  street  improvements. 

14  April  1961 

Zoning;   Ordinance;   Board  of  Adjustment  Inactive;   Functions 
OF  Board  of  Aldermen 

The  Board  of  Aldermen  cannot  take  over  the  functions  or  perform  the 
duties  of  a  board  of  adjustment,  it  being  a  legislative  body  rather  than  a 
quasi  judicial  body. 

26  April  1961 

Zoning;    Ordinances;    Doing   Business    in    Residential    Zone 

A  private  ambulance  service  is  not  doing  business,  or  has  not  estab- 
lished a  place  of  business,  in  a  residential-zone  area  when  one  of  the 
drivers  takes  the  ambulance  to  his  home  at  night  and  has  telephone  con- 
nections to  the  place  of  business  for  the  purpose  of  answering  night 
calls.  If,  however,  a  person  operates  an  ambulance  service  from  his  home 
and  has  additional  facilities,  such  as  outbuildings,  signs,  garage,  extra 
lights,  etc.,  he  can  very  well  be  operating  a  place  of  business  in  a  resi- 
dential zone. 
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21  March  1962 

ZONING;  Neighborhood  Business  District 

Automobile  repairing  is  not  a  use  "customarily  and  necessarily  inci- 
dent" to  use  of  land  for  "automobile  sales  lots".  Specific  prohibition  of 
use  for  automobile  repair  garages  takes  precedence  over  a  general  grant 
of  authority  to  use  for  "customary  and  necessary  purposes"  connected 
with  automobile  sales,  and  use  for  such  repair  garages  is  not  a  necessary 
or  customary  function  of  automobile  sales  lots. 

19  June  1962 
ZONING;  Ordinances;  Spot  Zoning 

As  a  general  rule  a  zoning  ordinance  of  a  municipality  is  valid  if  it 
emanates  from  powers  granted  by  the  Legislature  to  the  municipality, 
if  it  has  a  reasonable  tendency  to  promote  the  public  safety,  health, 
morals,  comfort,  welfare  and  prosperity  of  the  community,  and  if  its  pro- 
visions are  not  arbitrary;  unreasonable  or  confiscatory. 

Where  a  municipality  rezones  a  portion  of  a  city  block  from  residential 
to  manufacturing,  and  the  question  of  "spot  zoning"  arises,  the  basic  rule 
to  determine  the  validity  of  the  amending  ordinance  is  the  same  rule  used 
to  determine  the  validity  of  the  original  ordinance:  The  governing  board 
must  act  in  good  faith.  It  cannot  act  arbitrarily  or  capriciously.  If  the 
conditions  existing  at  the  time  of  the  proposed  change  are  such  as  would 
have  originally  justified  the  proposed  action,  the  governing  board  has  the 
power  to  act.  WALKER  v.  ELKIN,  254  N.  C.  85;  HELMS  v.  CHARLOTTE, 
255  N.  C.  647. 
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North  Carolina 

STATE  BUREAU  OF  INVESTIGATION 

Department  of  Justice 

Raleigh 

Walter  F.  Anderson 

Director  P.  O.  Box  2828 

January  23,  1963 


Honorable  T.  Wade  Bruton 
Attorney  General  of  North  Carolina 
Raleigh,  North  Carolina 

Dear  Attorney  General  Bruton : 

Submitted  herewith  is  the  Biennial  Report  for  the  State  Bureau  of  Investi- 
gation covering  the  Fiscal  Years  1960-61  and  1961-62. 

During  the  past  biennium  the  Bureau  was  able  to  comply  with  requests 
made  for  our  services  in  4,995  cases.  In  addition  to  the  investigative  work 
completed  for  the  requesting  agencies,  our  crime  laboratory  made  66,735 
examinations  of  evidence  and  materials  submitted  to  the  Bureau.  In  addi- 
tion to  this  work,  the  Bureau  was  privileged  to  assist  in  giving  advanced 
training  in  police  science  and  methods  to  894  law  enforcement  officers  in 
North  Carolina,  and  helped  train  visiting  officers  from  Pakistan,  Iraq, 
Indonesia,  Thailand,  Philippines  and  Tunisia. 

The  present  staff  of  the  Bureau  totals  forty-seven  which  includes  the 
Director,  six  Senior  Agents,  an  Administrative  Officer,  twenty-one  Resi- 
dent Agents,  two  Narcotic  Agents,  six  Technicians — including  Handwriting 
Expert,  Ballistics  Expert,  Polygraph  Examiner,  Chemists,  Photographer 
and  Fingerprint  Experts — Supervisor  of  Records,  four  Stenographers,  an 
Accounting  Clerk,  two  Typists,  Key  Punch  Operator,  and  a  Data  Processor 
for  Criminal  Statistics. 

On  behalf  of  the  Special  Agents  and  members  of  our  Bureau  staff,  I  wish 
to  express  our  sincere  appreciation  to  you  and  your  associates,  the  Execu- 
tive Departments  of  the  State,  Sheriffs'  Departments,  Police  Departments, 
Judges,  Solicitors,  Clerks  of  Court,  Agencies  of  the  Federal  Government, 
Military  Authorities  in  this  State  and  various  other  law  enforcement 
agencies  in  this  and  other  states  who  have  rendered  us  exceptionally  fine 
cooperation  and  assistance  during  this  biennium. 

With  kindest  personal  regards,  I  am 

Sincerely  yours, 

Walter  F,  Anderson 
WFA:eb  Director 
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The  following   shows   source   of   requests   and   types   of  work  for  the 
Fiscal  Year  1961-1962: 


High- 

Execu- 

Sheriffs' 

Police 

way 

Solici- 

tive 

Cor- 

Offenses 

Dept. 

Dept. 

Patrol 

tors 

Judges 

Dept. 

oners 

Misc. 

Totals 

Assaults 

24 

11 

4 

— 

— 

— 

— 

— 

39 

Burglary.. 

58 

8 

— 

— 

— 

— 

— 

— 

66 

Forgery. 

43 

36 

1 

34 

1 

5 

— 

— 

120 

Homicide 

56 

12 

2 

6 

— 

1 

3 

— 

80 

Larceny 

102 

37 

10 

1 

— 

7 

— 

— 

157 

Robbery 

, 407 

248 

— 

— 

— 

40 

— 

— 

695 

Sex  Offense    

19 

6 
320 

18 

8 
7 

1 

2 
305 

10 



35 

Technical... 

316 

977 

Misc 

._ 88 

60 

6 

13 

3 

304 

2 

— 

476 

TOTALS:  

1,113 

738 

41 

69 

5 

664 

15 

0 

2,645 

The  following  shows  sources  of  requests  and  types  of  work  performed 
by  the   Technical   Division  for  the   Fiscal   Year   1961-1962: 


High- 

Execu- 

Technical 

Sheriffs' 

Police 

way 

Solici- 

tive 

Cor- 

Examinations 

Dept. 

Dept. 

Patrol 

tors 

Judges 

Dept. 

oners 

Misc. 

Totals 

Fingerprint 

Examinations 

3,165 

1,934 

— 

— 

— 

— 

— 

— 

5,099 

Firearms 

209 

160 



— 

— 

— 

— 

23 

392 

Document 

Examinations 

388 

982 

— 

__ 

— 

1,490 

— 

366 

3,226 

Chemical  Lab. 

3,099 

3,793 

407 

8 



852 

/ 

1,134 

9,300 

Psychograph 

Tests 

187 

278 

— 

— 

~~ 

61 

— 

526 

Photographs 

Printed 

8,635 

7,993 

— 

— 

— 

3,485 

— 

— 

20,113 

TOTALS: 

15,683 

15,140 

407 

8 

0 

5,888 

7 

1,523 

38,656 

The  following   shows   source   of  requests   and   types   of  work  for  the 
Fiscal  Year  1960-1961 : 


High- 

Execu- 

Sheriffs' 

Police 

way 

Solici- 

tive 

Cor- 

Offenses 

Dept. 

Dept. 

Patrol 

tors 

Judges 

Dept. 

oners 

Misc. 

Totals 

Assaults 

31 

2 

1 

1 

1 

3 

— 

— 

39 

Burglary 

- 41 

14 

— 

— 

— 

— 

— 

— 

55 

Forgery 

45 

31 

1 

7 

1 

1 

— 

— 

86 

Homicide 

50 

11 

— 

9 

1 

— 

2 

— 

73 

Larceny 

81 

28 

8 

2 

— 

2 

— 

— 

121 

Robbery 

398 

219 

1 

1 

— 

4 

— 

— 

623 

Sex  Offense 

, 14 

4 

328 

11 

3 

4 

1 

3 

325 

5 

— 

24 

Technical 

332 

1,006 

Misc 

62 

68 

7 

15 

2 

168 

1 

— 

323 

TOTALS: 

1,054 

705 

29 

42 

6 

506 

8 

0 

2,350 

The  following  shows  sources  of  requests  and  types  of  work  performed 
by  the  Technical  Division  for  the  Fiscal  Year  1960-1961: 


High- 

Execu- 

Technical 

Sheriffs' 

Police 

way 

Solici- 

tive 

Cor- 

Examinations 

Dept. 

Dept. 

Patrol 

tors 

Judges 

Dept. 

oners 

Misc. 

Totals 

Fingerprint 

Examinations 

3,098 

2,203 

— 

— 

— 

879 

— 

— 

6,180 

Firearms 

298 

139 

— 

— 

— 

134 

— 

— 

571 

Document 

Examinations 

608 

1,199 





— 

1,330 

— 

755 

3,892 

Chemical  Lab. 

1,896 

1,932 
64 

601 

2 

— 

435 

88 

945 
31 

5,899 

234 

Tests 

139 

Photographs 

Printed 

4,123 

3.684 

— 

— 

— 

3,496 

— 

— 

11,303 

TOTALS: 

10,162 

9,221 

601 

2 

0 

6,274 

88 

1,731 

28,079 
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INFERIOR  COURT— YEAR   1961— STATE  WIDE  CRIMINAL   CONVICTIONS 
BY   MAJOR   CRIME  CLASSIFICATION 


Offense 

Sex 

White 
Nol 

Colored 
Nol 

Unclassified** 
Nol 

7).... 

M 
F 

Conv 

Aoqut 

Pros 

Other 

Conv 

Acqut 

Pros 

Other 

Conv 

Acqut 

Pros 

Other 

Assaults— 19,860 
1.  Aggravated  (7,69' 

1006 
80 

509 
60 

322 
43 

174 
16 

2549 
556 

758 
205 

490 
103 

297 
54 

237 

101 

107 

30 

2.  Non-Aggravuteil 
(12,163)__... 

M 
F 

3075 
201 

863 
97 

988 
95 

197 
6 

3593 
351 

924 
125 

677 
70 

159 
10 

387 

143 

185 

17 

Burglary— 2,219 

M 
F 

419 

7 

78 
3 

79 

4 

740 
10 

233 
5 

69 
4 

70 
9 

478 
11 

- 

- 

- 

- 

Forgery— 706 

M 
F 

59 
11 

15 
2 

26 
6 

299 
44 

27 
16 

5 
2 

16 
5 

147 
26 

— 

- 

- 

- 

Fraud  &  Embezzlement— 8,386 

M 
F 

3819 
693 

222 
26 

485 

87 

379 
73 

935 
148 

53 

4 

111 
14 

94 
16 

942 

48 

202 

35 

Homicide — 214 

M 
F 

13 

34 
3 

6 
1 

50 
4 

11 
3 

11 

4 

2 

1 

58 
9 

- 

1 



3 

Larceny— 7,928 

M 
F 

2573 
200 

370 
51 

415 
52 

506 
25 

1913 
295 

363 

72 

288 
36 

322 
26 

253 

61 

79 

28 

Robbery— 161 

M 
F 

3 
3 

9 

1 

4 
0 

54 
4 

14 

1 

12 

2 

3 

1 

27 
6 

1 

4 

6 

6 

Sex  Offense— 1,492 
1.  Rape— no 

M 

11 

10 

11 

22 

9 

13 

3 

18 

2 

2 

2 

7 

2.  Other— 1,382. — 

M 
F 

255 
126 

53 

42 

91 
51 

75 
16 

234 

140 

49 
32 

54 

34 

45 

7 

27 

12 

33 

6 

Pure  Food  &  Drug- 

-61.... 

M 

F 

27 
3 

2 

1 

11 

1 

7 

1 

2 

0 

1 
0 

2 

0 

3 
0 

— 

— 

- 

- 

Motor  Vehicle— 210,946 
1.  Drunken  Driver— 8,570 

M 

F 

4363 
220 

578 
27 

391 
20 

534 
22 

1540 
43 

177 

8 

112 

4 

158 
3 

292 

36 

26 

16 

2.  Other  (202,376). 

M 
F 

116271 
15523 

4687 
733 

6652 

1078 

909 
44 

40979 
2941 

1622 
195 

2633 
297 

374 
16 

6599 

209 

580 

34 

Domestic  Welfare—. 

5,486 

M 
F 

1553 
41 

364 
13 

469 
44 

119 
10 

1520 
50 

341 
23 

386 
22 

66 
2 

259 

56 

144 

4 

Gambling— 1,302 

M 
F 

309 
5 

48 
0 

67 
4 

6 
0 

596 
71 

50 
6 

56 
6 

1 

1 

39 

9 

27 

1 

Prohibition— 11,941 

M 
F 

4134 
227 

348 
30 

360 
34 

140 

3742 
1123 

382 
132 

236 
213 

184 
67 

467 

51 

54 

10 

Disorderly  Conduct- 

-46,562 

M 
P 

22207 
1915 

685 
84 

1174 
152 

504 
39 

14648 
2032 

420 
119 

534 
103 

248 
31 

1481 

65 

108 

13 

Other  Offenses— 14,625 

M 
F 

5571 

477 

851 
98 

907 
99 

331 
21 

3545 
450 

497 
98 

550 
95 

151 

27 

524 

134 

172 

27 

Totals— 331,889,... 

185,400  : 

10,997 

14,229 

5,388 

84,315 

6,778 

7,236 

3,142  : 

11,510 

932 

1,725 

237 

•Clerks  failed  to  list  Race  &  Sex. 
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INFERIOR  COURT— YEAR  1960— STATE  WIDE   CRIMINAL   CONVICTIONS 

BY   MAJOR   CRIME  CLASSIFICATION 

Offense Sex White Colored Unclassified** 

Nol  Nol  Nol 

Conv     Acqut      Pros      Other  Conv       Aequt   Pros  Other     Conv  Acqut      Pros  Other 

Assaults 19  29S  ' 

1.  Aggravated  (7504) M  1120        433  333        177  2617          614      360  290        304  111        100  19 

F  95          57  33          16  517          166        96  46          —  _         —  — 

2.  Non-Aggravated 

(11,794) M  3361        762  910        247  3640        624        565  238        333  104        167  7 

F  232          84  50          13  333          36          65  23          —  _          —  _ 

Burglary— 1,756                          M  234          79  59        596  178          48          37  382          31  13           5  46 

F  11810  773  11—  —  —  — 

Forgery— 633 

M  49           9  30        287  34           5          16  150           0  0           0  0 

F  52  117  431  20—  —         —  — 

Fraud  &  Embezzlement— 5,866 

M  3331        177  469        268  747          65          75  62        721  24        167  28 

F  442          35  75          53  92            8          19  8          —  _         —  — 

Homicide — 195 

M  6          31  455  475  50           0  000 

F  08  0          12  1              10  11—  —         —  — 

Larceny— 6,386 

M.  2070   310  278   424  1477    295   203  333    172  54    57  28 

F  185    49  52     0  251    59    60  29    —  _    _  _ 

Robbery— 168 

.       M  7          18  5          65  1          13           6  38           0  0           0  0 

F  00  04  0010—  —  —  — 

Sex  Offense— 1,389 

1.  Rape  (110) M  6           5  3         23  13         16         11  33           0  0           0  0 

2.  Other  (1279) M  254    47  124    67  225    53    69  48     0  0     0  0 

F  121    19  49     8  121    31    43  —    —  —    —  — 

Pure  Food  &  Drug— 39 

M  81  36  61042  004 

F  30  00  1000—  —    —  — 

Motor  Vehicle— 181,544 

1.  Drunken  Driver  (9396)         M  4851        550  383        578  1774        231        133  224        193  29          24  9 

F  281          27  30          20  58           1            0  0  _      _  _ 

2.  Other  (172,148) M  119011      3952  5407        949  14755      1349      2088  429      5491  187        558  25 

F  14048        599  702          66  2294        107        lU  20          —  _         _  — 

Domestic  Welfare— 5,942 

M  1438        252  449        154  1427      1265        318  75        166  46        103  3 

F  51          20  24            8  82          27        30  4          _  _         _  _ 

Gambling— 1,556 

M  490          36  57          11  737          47          39  12          36  10  2 

F  51  30  63           493—  —         —  — 

Prohibition— 11,909 

iM  4478        337  275        166  3777        333        193  163        416  55          61  14 

F  208          35  20          18  1082        137          62  79          —  _         —  — 

Disorderly  Conduct -51,342 

M  27232        635  1083        544  15329        334          514  244      1054  57        103  13 

F  1830          79  148          15  1892          90          103  45          —  _          _  — 

Other  Offenses— 13.808 

-       M  5413        757  673        338  3340        443        354  330        522  108        146  20 

F  418        124  95          19  442        106          92  68         —  _         _  — 

Totals— 302,821  191,284    9,531  11,833    5,234  57,321     6,526    5,681  3,472    9,441  789    1,491  2T8~ 

••Clerks  failed  to  list  Race  &  Sex. 
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SUPERIOR  COURT— YEAR   1960— STATE  WIDE  CRIMINAL   CONVICTIONS 

BY   MAJOR  CRIME  CLASSIFICATION 

Offense Sex White Colored Unclassified** 

Nol  Nol  Nol 

ConT  Acqut  Pros      Other  Conv      Acqut   Pros     Other    Conv  Acqut     Pros     Other 

Assaults 2  465 

1.  Aggravated  (1301) M         258  54  72           0  522         75         70           7         65  9         37           3 

F             24  5  52  65          19           90—  —         —         — 

2.  Non- Aggravated 

(1164).. M          440  57  115           5  289          55          53            6          38  7          33            4 

F            11  2  30  27           7         12           0-—         —         — 

Burglary— 3,074 

M        1621  49  117           4  923          61          73           2        120  6          36           0 

F29  3  80  16           240—  —         —          — 

Forgery — 1,443 

M          789  10  46           0  328           5          26           0          73  0           6           0 

F            88  0  19           0  47           150—  —         —         — 

Fraud  &  Embezzlement— 1,189 

M         679  28  73           3  138         15         39           1         58  3         33           0 

F            70  1  15           0  35           000—  —         —         — 

Honjicide— 668 

M          132  52  35            1  234          52          25           0          29  10          17           0 

F            17  12  40  40           800—  —         —         — 

Larceny— 2,377 

M        1188  67  123           9  547          62          96           5          83  4          52           0 

F            63  3  15           0  67         11          12           0         —  —         —         — 

Robbery— 331 

M         136  9  14           0  99         20         16           0         22  4           4           0 

F              10  10  3200—  —  —         — 

Sex  Offense— 542 

1.  Rape  (91) M           16  19  12           0  13         18         10           0           1  110 

2.  Other— (451) M         123  38  26           3  107         29         30           1          12  4         11           0 

F            25  5  51  20           740—  —         —         — 

Pure  Food  and  Drug — 57 

M20  4  40  80001  000 

F              50  15  0  0000         —  —           —         — 

Motor  Vehicle— 6,576 

1.  Drunken  Driver  (1950)         M        1135  180  144         31  246         38         26           4         67  11         25           1 

F            23  8  60  5000—  —         —         — 

2.  Other  (4.625) M   2699  157  583     48  607    43    96    11   157  8    72     6 

F     82  7  16     3  24     1     4     1    —  —    —    — 

Domestic  Welfare — 946 

M          410  38  105          14  207          31          44           7          27  4          23           5 

F              85  110  6000—  —         —          — 

Gambling — 58 

M23  3  12  16           5201  000 

F              10  00  4000—  —         —         — 

Prohibition— 1,294 

M          435  41  50          12  347          46          50           4          74  8          29          13 

F            38  9  4           2  107          12          10           3          —  —          —          — 

Disorderly  Conduct — 1,598 

M          825  46  130        22  294          16          39          11          35  3          25          10 

F            52  5  19          6  49           55            1—  —         —          — 

Other  Offenses— 2,341 

M        1074  106  198          18  466          35        129            8          76  11        47             9 

F            78  U  17           0  46           2           9           1         —  —         —         — 

Totals- 24,957                                   12,608  1,034  2,011        186  5,940        673        898          73        939  93        451          51 

**Clerks  failed  to  list  Race  &  Sex. 
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SUPERIOR  COURT— YEAR   1961— STATE  WIDE  CRIMINAL  CONVICTIONS 
BY   MAJOR  CRIME  CLASSIFICATION 


Offense 

Sex 

White 

Colored 

Unclassified" 

M 

F 

Conv 

Acqut 

Nol 
Pros 

Other 

Conv 

Acqut 

Nol 
Pro? 

Other 

Conv 

Acqut 

Nol 
Pros 

Other 

Assaults— 2,567 

1.  Aggravated  (1.419) 

283 
18 

53 
52 

88 
12 

10 
0 

512 

74 

90 
9 

85 
19 

6 
2 

69 

12 

32 

3 

2.  N on- Aggravated 

(1,148) 

M 
F 

395 

8 

81 
4 

139 
6 

12 
0 

268 
24 

39 
6 

75 

8 

4 
0 

38 

6 

29 

6 

Burglary— 3,539 

M 

F 

1963 
10 

54 
7 

163 
2 

25 
0 

972 
15 

58 
0 

70 
5 

6 
0 

117 

5 

61 

6 

Forgery— 1,499 

M 
F 

753 
112 

9 
4 

74 
2 

0 
0 

317 
60 

16 
1 

39 
2 

0 
0 

85 

1 

24 

0 

Fraud  &  Embezzlement— 1,454 

M 
F 

788 
97 

52 

114 

46 

15 
1 

145 
29 

14 

3 

34 
9 

2 
0 

60 

8 

36 

4 

Homicide— 527 

M 
F 

114 
9 

63 

7 

18 
0 

1 
0 

172 
32 

52 
9 

21 
3 

0 
0 

12 

5 

9 

0 

Larceny— 2,756 

M 
F 

1448 
34 

90 

8 

141 

8 

15 

0 

609 
40 

59 
15 

98 

14 

0 

109 

10 

50 

1 

Robbery— 279 

M 
F 

99 
9 

10 
4 

19 
4 

0 
0 

82 
2 

9 

2 

14 
1 

0 
0 

13 

2 

9 

0 

Sex  Offense — 461 

1.  Rape  (54).. 

M 

. 

8 

10 

0 

14 

5 

7 

0 

3 

0 

0 

0 

2.  Other  (407) 

M 
F 

115 

20 

22 
2 

47 
9 

2 
3 

83 
14 

32 
2 

22 
3 

3 
0 

9 

3 

16 

0 

Pure  Food  and  Drug — 37 

M 
F 

16 

7 

2 
0 

3 

1 

3 
0 

3 
0 

1 
0 

1 

0 

0 
0 

0 

0 

0 

0 

Motor  Vehicle— 6,395 

1.  Drunken  Driver  (1,867) 

M 
F 

965 

28 

182 
5 

163 
12 

37 
1 

255 

7 

43 
2 

38 
1 

4 
0 

65 

12 

29 

8 

2.  Other  (4538) 

M 
F 

2373 
144 

179 
6 

579 
28 

76 

1 

683 
15 

60 
3 

159 

19 
0 

124 

11 

61 

10 

Domestic  Welfare— 935 

M 
F 

369 
5 

41 
5 

106 
5 

28 
0 

187 

8 

38 
1 

56 

1 

14 
0 

31 

5 

27 

8 

Gambling— 62 

M 
F 

18 
0 

5 
0 

12 
0 

3 

1 

7 
1 

4 
0 

1 
0 

0 
0 

6 

2 

0 

2 

Prohibition— 1,156 

M 

F 

334 
19 

35 
4 

47 
6 

15 
3 

339 
136 

42 
19 

62 
22 

15 
1 

43 

4 

17 

3 

Disorderly  Conduct— 1,757 

M 
F 

931 
39 

58 
5 

123 
12 

54 
0 

300 
39 

27 
2 

49 
4 

18 
0 

41 

4 

32 

19 

Other  Offenses— 2,103 

M 

F 

972 
45 

98 
11 

200 
17 

22 
0 

408 
33 

38 
11 

99 
18 

8 
0 

68 

9 

60 

6 

Totals— 25,527 

12,547 

1,173 

2,216 

328 

5,885 

712    1 

1,030 

116 

863 

99 

482 

7ft 

•Clerks  failed  to  list  Race  &  Sex. 
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DOMESTIC  RELATION  COURTS— YEAR  1960  and  1961 


Offense                   Year 

Sex 

White 

Colored 

Unclassified** 

Nol 

Nol 

Nol 

Conv 

Acqut 

Pros 

Other 

Conv 

Acqut 

Pros 

Other 

Conv 

Acqut 

Pro? 

Other 

ABsaults— 1960— 2,498 

1961—2,933 

1.  Aggravated— 1960— 178 

1961—161 

1960 

M 

25 

6 

31 

5 

27 

6 

19 

7 

0 

0 

0 

1 

F 

5 

13 

2 

0 

15 

6 

8 

2 

— 

— 

— 

— 

1961 

M 

1 

14 

5 

4 

23 

13 

7 

3 

4 

0 

0 

0 

F 

16 

13 

11 

1 

23 

13 

7 

3 

— 

— 

— 

— 

2.  Non-Aggravated — 1960 — 2,320 

1961—2,772 

1960 

M 

860 

288 

0 

0 

701 

166 

184 

9 

22 

8 

9 

3 

F 

14 

10 

4 

1 

30 

9 

2 

0 

— 

— 

— 

— 

1961 

M 

865 

344 

346 

25 

671 

183 

187 

3 

16 

4 

11 

2 

F 

21 

11 

21 

0 

30 

14 

17 

1 

— 

— 

— 

— 

Burglary- 1960— 2 

—1961—1 

1960 

M 

2 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1961 

M 

0 

0 

0 

0 

1 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

Forgery  Et  Al— 1960— 1 

—1961—0 

1960 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

1 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

1961 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

Larceny— 1960— 6 

1961—2 

1960 

M 

0 

1 

2 

2 

0 

1 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

1961 

M 

0 

0 

0 

0 

0 

1 

0 

1 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

Robbery— 1960— 0 

1961—0 

1960 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— • 

— 

1961 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

Sex  Offenses— 1960— 19 

1961—25 

1.  Rape— 1960— 7 

1961—7 

1960 

M 

0 

1 

0 

1 

0 

0 

0 

5 

0 

0 

0 

0 

1961 

M 

0 

0 

0 

3 

1 

0 

0 

3 

0 

0 

0 

0 

2.  Other— 1960— 12 

1961—18 

1960 

M 

1 

1 

0 

2 

4 

1 

1 

2 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

1961 

M 

0 

3 

0 

4 

1 

0 

1 

9 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

Pure  Food  &  Drug— 1960— 0 

1961-0 

1960 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

1961 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

Motor  Vehicle— 1960— 3 

1961—0 

1960 

M 

0 

2 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

1961 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

Domestic  Welfare— 1960— 3,401 

1961—3,641 

1960 

M 

1181 

300 

274 

20 

1132 

188 

185 

20 

9 

2 

3 

0 

F 

32 

12 

12 

1 

17 

1 

12 

0 

— 

— 

— 

— 

1961 

M 

1191 

369 

291 

38 

1228 

219 

144 

11 

9 

1 

3 

2 

F 

57 

14 

6 

2 

38 

9 

8 

1 

— 

— 

— 

— , 

"Clerks  failed  to  list  Race  &  Sex. 
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Offense                   Year 

Sex 

White 

Colored 

Unclassified** 

Nol 

Nol 

Nol 

Conv 

Acqut 

Pros 

Other 

Conv 

Acqut 

Pros 

Other 

Conv 

Acqut 

Pros 

Other 

Gambling— 1960— 0 

1961—0 

1960 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

1961 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

Prohibition— 1960— 5 

1961-0 

1960 

M 

0 

0 

0 

0 

5 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

1961 

M 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

F 

0 

0 

0 

0 

0 

0 

0 

0 

— 

— 

— 

— 

Disorderly  Conduct— 1960— 124 

1961- 

-104 

1960 

M 

11 

3 

29 

1 

7 

4 

24 

0 

4 

0 

0 

0 

F 

4 

0 

5 

0 

5 

4 

22 

1 

— 

— 

— 

— 

1961 

M 

3 

2 

21 

1 

9 

3 

18 

0 

7 

1 

3 

0 

F 

1 

0 

5 

0 

9 

3 

18 

0 

— 

— 

— 

— 

Other  Offenses— 1960— 267 

1961—232 

I960 

M 

82 

13 

13 

5 

52 

4 

3 

1 

1 

0 

0 

0 

1  , 

F 

42 

5 

3 

3 

29 

5 

3 

3 

— 

— 

— 

— 

1961 

M 

79 

18 

16 

1 

27 

2 

3 

3 

3 

1 

0 

0 

F 

35 

4 

4 

1 

24 

3 

7 

1 

— 

— 

— 

— 

Totals: 

1960—6.326 

2259 

656 

376 

41 

2024 

395 

463 

50 

36 

10 

12 

4 

1961—6,938 

2269 

792 

726 

80 

2085 

463 

417 

39 

39 

7 

17 

4 

*Clerks  failed  to  list  Race  &  Sex. 
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A 
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Adoptions   (See  Welfare) 

Agriculture 

Fertilizers ;   Stop   Sale   Orders    11 

Linseed    Oil    Inspection    Law ;    Oil    Used    in    Paint-Making    11 

Public  Weightmaster  at  Packing  Houses      11 

Alcoholic    Beverages    (See   Intoxicating    Liquors) 

Alcoholic    Beverage    Control    Board 

County  ABC  Board  ;  Group  Accident  &  Health  Insurance   12 

Minimum  Wage  Act    12 

Appropriations 

Capital    Improvement ;   Expenditure   of   Rental    12 

Contingency  and  Emergency  Fund  ;  N.  C.   Confed.  Centennial   Comm 12 

Contingency  and  Emei-gency   Fund ;   Roanoke  Is.   Historical  Asso 13 

Archives  and  History 

Control  of  Erection  of  Private  Historical  Markers    13 

Publications ;    Sale    of    Historical    Materials     13 

B 

Banks : 

Corporations  ;    Consolidation  ;     Stocks 13 

Deposits ;    Out-of-State    Banks ;     Security     14 

Investments ;    Small    Business    Investment    Companies     14 

Joint   Bank   Deposits ;   Hubsand   &   Wife    14 

Selling    &    Cashing    Checks    for    Compensation     14 

Small   Loan   Act ;   Exemptions ;    Motor   Vehicle   Loan    14 

Small  Loan  Law ;  1961  Consumer  Finance  Act   15 

Trusts ;    Dealing    with    Self     15 

Beer  and   Wine    (See   "Intoxicating   Beverages") 

Bids   and   Bidding;   Public   Contracts    15 

Births    (See   Vital    Statistics) 

Blue  Laws;  Business  Activities  on  Sunday    15 

Boating;    Licenses;    State   Lakes     16 

Bonds: 

Fidelity  Bonds;  Bonds  of  Assistants  to  Dept.  Chiefs    16 

Forfeiture  of  Recognizance  Bonds    16 

Issuance  of  Bonds  for  Community   College  Purposes    16 

Building  &  Loan  Associations 

Addition,    Alteration    to    Charter     16 

Dividends ;      Quarterly      17 


Cemeteries ;   Private  Cemeteries  Operated  for   Profit    17 

Charitable    Institutions ;    Liability     . 17 

Chiropractic  Examiners  Board    (See  State  Boards   &   Commissions) 
Civil  Defense: 

Volunteers ;    Workmen's    Compensation     17 

Workers    Assisting    Local    Police     18 

Civil  Procedure : 

Civil  Actions ;  Service  of  Process    18 

Constables ;    Service    of    Eviction    Orders     18 

Costs ;    Premiums    of    Surety    Bonds    18 

Costs ;    Sheriff's    Commissions    Upon    Executions     19 

Court   Costs ;   Attorneys'    Fees ;   Custody    Proceedings    19 

Evidence ;   Admissibility   of   Motor   Vehicle   Accident   Reports    19 

Executions ;   Alias  Executions  ;  When   Issued    19 

Execution ;   Levy   on    Personal    Property    19 

Execution    on   Money   Judgment    20 

Homestead  Exemption  ;  Real  Property  ;  Estates  by  Entireties    20 

Municipalities  ;  Police  Officers  ;  Service  Civil  Process   20 

Partition    Proceedings ;    Costs ;    Homestead    Exemption     20 

Partition    Proceeding ;    Property   of   Divorced   People    20 

Service    of    Process ;    Warrants    for    Inebriates,    etc 21 

Clerks  of  Court   (See  Public  Officers) 

Collection    Agencies ;   Printed   Matter   Simulating   Legal    Process    21 

Colleges ;   Community   Colleges ;   Agencies   of   State    21 

Colleges ;   Community  Colleges  ;   Change  of  Name  of  One   Unit    21 

Commerce    and    Business ;    Retail    Outlets     22 

Commercial    Fisheries ;    Oyster   Bottom    Leases ;    Non-Residents    22 

Commercial    Fisheries ;    Regulations ;    Closed    Polluted    Areas     22 

Commercial   Fishing ;   Boats ;   Licensing   for   Sport  Fishing   Boats    22 

Condemnation    (See   Eminent   Domain) 

Conservation   &    Development    (See  State   Boards   &   Commissions) 

Constables    (See   Public    Officers) 

Contractors ;   Electrical   Contracts  ;   Houses   Built   for   Sale 23 

Contracts ;    General    Contractors ;    Exemption ;    Building    Permits     23 

Contracts ;  Municipalities  ;  Bid  Bonds,  Certified   Checks   23 

Cooperative  Associations ;  Use  of  Word  "Cooperative"    23 
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Coroners    (See   Public    Officers) 
Corporations: 

Domestication ;    Company   Engaged    in    Interstate    Commerce    24 

Foreign  Corporations  Doing  Business ;   Auto  Lease    24 

Survivorship    in    Corporate    Stock     24 

Cosmetic   Arts    (See   State   Boards   &   Commissions) 
Counties: 

ABC  Board ;  Election    24 

ABC   Stores  ;  Approval   of  Location  ;   No  Precinct  Election    26 

Ad    Valorem   Taxation  ;    General    Fund ;    Special    Fund     25 

Ad   Valorem  Tax   Levy ;   Necessary   Expense ;   Construction    Co.   Welfare 

Building ;  Designation   of  Site    25 

Airports ;   Authority  to   Make   Gifts  to   City   Airport    25 

Authority   to   Issue   Bonds   for   Armory    Construction    26 

Authority  to  Operate  Ambulance  Service   26 

'        Co.   Bds.   of  Elections ;  Appointment ;   Vacancies ;   Removal  of  Members    26 

Co.  Finance  Act ;  County  Building ;  Welfare  Office  Bldg 26 

County    Land ;    Deed ;    Execution     26 

County   Officials ;    Attorney    General    26 

County  Surveyors ;  Duty  of  Co.  Comm'rs  to  Furnish  Office   27 

Education  ;   School   Committees  ;   Appointments    27 

Hospitals;    Garnishment;    Unpaid    Co.    Hospital    Bills    27 

Insurance;  Authority  of  Co.  to  Participate  in   Cost  of   Group   Hospitalization    27 

Insurance;    Group    Hospitalization   for    Benefit   of    Co.    Employees    27 

Jails;   Prisoners  Working  on  County  Property    27 

Local    Government    Commission;    Municipalities;    Contracts    for 

Auditing    Services;    Approval    Accountant    28 

I       Merit  System   Council ;  Retirement ;   Resolution   by   Co.   Comm'rs 28 

Necessary   Expense: 

County   Office   Building;   Issuance   of   Bonds    28 

Public   Purpose;    Local   Development    28 

Public  Purpose;  Local  Development    29 

Public   Purpose;    Subsidizing   Bus   Operation;   Industrial   Engineer    29 

Taxation;   Privilege  License  Taxes;   Coin-Operated   Bowling   Machines    29 

Taxation;   Taxes  for  Special   Purpose;   Farm   Demonstration  Agt 30 

County    Commissioners: 

Authority  of  County  to  Purchase  Land  for  Garbage  Disposal   30 

County   Courthouse;   Use   of  Courthouse   Space    30 

County   Land;    Deed;    Execution   thereof    30 

County  Surveyors;  Duty  of  Co.  Comm'rs  to  Furnish  Office    30 

E'ections;  Terms  of  Office;  Changes  of  Terms    31 

Official   Bonds;   Assistants  to  Department  Chiefs    31 

Public   Official;   Members   of   Co.    Bds.   of   Comm'rs   Trading 

With   Themselves    31 

Courts : 

Costs;  Witness  Fees  to  Salaried  Officei"s;  City  Police    31 

County  Courts;  Judges;  Marriages;  Acknowledgements    81 

County    Recorder's    Court: 

Jury    Fees    32 

Municipal  Recorder's  Courts;  Territorial  Jurisdiction    32 

Procedure    32 

Recorder's   Court  Fund    32 

Recorder's  Court  Funds    32 

Jurors;  Selection  of  Jury  List  for  Municipal  Recorder's  Court    33 

Justices   of  the  Peace: 

Duty  of  Justice  of  Peace  to  Report  to  Co.  Comm'rs   33 

Failure  to  Make  Reports    33 

Jurisdiction     33 

Pay  of   Jurors    33 

Mayor's    Courts;   Jurisdiction;    Speeding  Cases    33 

Motor  Vehicle  Speed  Restrictions;   Jurisdiction,   Mayor's   Ct 84 

Municipal   Recorder's    Court: 

County   Recorder's    Court;   Territorial   Jurisdiction    34 

Me'hod  of  Selecting   Recorder    34 

Territorial    Jurisdiction    34 

Territorial   Jurisdiction    34 

Recorder's     Court: 

Day  on  Which  Court  is  Held    35 

Establishment;   Constitution    35 

Solicitors;  Substitute  Solicitor;  Compensation   36 

Criminal   Law: 

Appeal  to  Supreme  Court;  Appeal  as  Pauper    36 

Attempted   Robbery  a   Felony      36 

Authority  of  Officer  in  "Hot  Pursuit"  of  Felon    36 

Bail ;  Assignment  of  Judgment  to  Trustee    36 

Bastardy;  Legitimation  by  Subsequent  Marriage    36 

Carrying   Weapons   Concealed    37 

Claim  and  Delivery;  Disposing  of  Mortgaged  Property;   Secreting  Property    37 

Collection  Agencies;   Printed  Matter  Simulating  Legal  Process    37 

Conspiracy    in    North    Carolina    37 

Driving  Under  Influence  of  Intoxicating  Liquor;   Second   Offense    37 


220  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  [VOL, 

Page 

General    Misdemeanor;    Maximum    Fine     38 

Incest;   Father  and   Adopted  Daughter    38 

Involuntary    Manslaughter;    Maximum    Punishment;    Alternate    Juror    38 

Issuance  of  Worthless   Checks    38 

Larceny;    Wrongful    Taking    38 

Motor    Vehicles: 

Driver's  License;  Drunken  Driving;  Driving  While  License  Revoked   39 

Drunken   Driving;    Narcotic   Drugs;    Paraldehyde    39 

Elements    of    Racing    on    Streets    &    Highways    39 

Judge's  Charge;  Instruction  in   Speeding  Charge    39 

Violations  of  Statute        40 

Municipal   Corporations;   Ordinances;  Presumption  of  Reasonableness    40 

Nudist    Camps     40 

Pyrotechnics: 

Exhibition  by   Privately-Operated  Amusement  Corporation    40 

Possession  and  Exhibition    40 

Public  Display   at   Celebrations,   etc 41 

Searches  and  Seizures;  Search  Warrants;   Liquor;  Barbiturates    41 

Sentences;    Sentence  Must   be  Appropriate    41 

Sheriffs;    Arrest    with    Warrant;    Territorial    Jurisdiction    41 

Worthless     Checks;     Corporations     42 

Criminal   Procedure: 

Attendance  of   Witness  from   Another   State    42 

Bail   Bonds;   Authority   of   Licensed   Fidelity   &   Surety   Ins.   Co 42 

Claim  and  Delivery;   Disposing  of  Mortgaged   Property;   Secreting   Property    42 

Extradition   Proceedings;   Authority  of   Governor    42 

Extradition;   Return   of   Fugitive  Without   Extradition;    Costs    43 

Justification  of  Bail  Bond  by   Clerk  of  Court;   Bondsman    43 

Misdemeanor;    Two- Year    Statute   of   Limitations      43 

Motor   Vehicles;    Warrants;    Citations;    Uniform    Traffic    Ticket    43 

Motor   Vehicles;    Warrants;    Citations;    Uniform    Traffic    Ticket    44 

Municipal  Police;   Power  of  Arrest   Beyond   Corporate  Limits    44 

Nol    Prosses   of   Felony    in   Recorder's    Court    44 

Plea  in  Abatement;  Effect  of  Request  &  Continuance;  Venue   44 

Searches    and    Seizures : 

Abandoned   Property;   Disposition  by   Sheriff    44 

Authority   of   ATU    Officers    45 

Search   Warrant;   Failure  of  Justices  of   Peace  to   Sign   Warrant    45 

Search  Warrant;   Liquor   Search   Warrants;    Barbiturates    45 

Search   Warrants;   Liquor   Search   Warrants;   Hour   of  Issuance    46 

Sheriffs ;    Deputy   Sheriffs ;    Unincorporated    Communities    46 

Venue;    Proper   Venue  in   Worthless    Check   Cases    46 

Void    Trial;    No    Jurisdiction     46 

Warrants;    Amendment    After    Preliminary    Hearing     46 

Warrants;    Issuance;    Deputy    Clerks    47 

Witness  Fees;  Expert  Testimony  by  State  Psychiatrist   47 


Deeds   of  Trust    (See  Mortgages   &  Deeds   of   Trust) 

Divorce;  Marriage  Laws;  No  Waiting  Period  After  Final  Divorce  Decree   47 

Dogs: 

Dog  Wardens:  Duties  and  Authority;  Warrants;  Notice   47 

Impounding  Dogs  for  Observation;  County  Liability  for  Expense  Confinement   48 

Personal     Property     48 

Double    Office    Holding: 

Chief  of  Police  and  Deputy  Sheriff  and  ABC  Officer   48 

Chief  of  Police  and   School  Committeeman;   Substitute  Mail  Carrier 

and  School  Committeeman   48 

City  Superintendent  of  Schools  &  Membership  on  Selective  Ser.   Bd 48 

County  Attorney   &  Member  of  a  Board  of   College   Trustees    49 

County   Board   of   Health,    County    Bd.   of   Commissioners    49 

County   Commissioner   &    County   Bd.   of   Pub.   Welfare    49 

County    Commissioner;    Rural    Mail    Carrier     49 

County    Veterans    Advisor;    Clerk   of   ABC    Store    49 

Deputy   Sheriff  and   Township   Constable    50 

Employee  of  Local   Board  of   Health;   Sanitarian    50 

Independent   Contractor   Handling   U.   S.   Mail;    Mayor    50 

Justice  of  the   Peace    50 

Local   Director  of   Civil  Defense  ;   Member,   Municipal   Zoning  Comm 60 

Mayor  and   Purchasing  Agent  for  County  School   System    50 

Membership  on   Local   Government  Commission   &  Mayor;   Effect  of 

Accepting    Second    Office         61 

Member,   Board  of  Trustees  of  Community   College  &   State  Bd.   of  Ed 51 

Member,   Board  of  Trustees  of   State  Teachers   Collesre  &   Community   College    51 

Member,  College  Community  Planning  Bd.  &  State  Bd.  of  Opticians    51 

Member,    General    Assembly;    County    Attorney     52 

Member,   General  Assembly;   Health   Ins.   Advisory   Board    62 

Member,    General   Assembly   &   Medical    Care    Comm 62 

Member,    Housing   Authority;    Co.    Supt.    of    Schools    52 

Member,  Local  School  Board  &  U.   S.   Postmaster   62 
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Member,    Town    Board;    Justice    of    Peace    53 

Member,    Urban    Redevelopment    Comm.    &    Housing    Authority    53 

Member,   Zoning   Board   of  Adjustment   &   Town   Planning   Board    53 

Registrar  of   Precinct  &   Employment  by   Selective   Service  Bd 53 

Termination   of   First  Office        53 

Township  Constable  and   Night   Policeman    53 

Town    Aldermen    and    Deputy    Sheriff         54 

Town   Commissioner   &   Member   of   Local    School    District   Board    54 

Town   Commissioner  &  Secre'ary-Treas.  of   Volunteer  Fire  Dept 54 

Town    Manager    &    Member    of    Local    School    Board     54 

Town    Manager    and    Town    Clerk 54 

Town  Officials;    Ex  Officio   Duties    54 

E 

Education : 

City   Furnishing   Funds  to   Pay  Teacher    65 

Community    Col'eges;    Agencies    of    State     55 

Community   Colleges:   Change  of  Name   of  One  Unit    55 

County    Board    of    Education;    School    Committee    55 

County   Board   of  Education;    Vacancy    55 

Expense   Grants;    Eligibility    of    Applicant    56 

Member   of   City   School    Bd.   and   Manager   of   Dairy    56 

Mentally   Retarded    Children;    Educable  Mentally    Handicapped    Children    56 

N.   C.    Bd.  of   Higher   Ed.;    Institutions;    Tuition    57 

Schools : 

Acquisition    of   School    Sites    57 

I                Administrative    Unit;    Enlargement     57 

Administrative    Units;     Insurance    Required     57 

Assignment  of  Pupils    57 

Assignment  of  Pupils    58 

Attendance   Officers    58 

Bond    Districts     58 

Bonds;   Issuance  of  Bonds  for   Buildings;   Equipment    58 

Bond    Proceeds     58 

Bond  of  School   Treasurer;   Employees    59 

Capital  Outlay  Funds  &  Bond  Funds;  Investment 59 

Certification   of   School    Bus    Drivers                         59 

Child   Beginning  School  on   Military  Reservation   &  Transferring    59 

"    City    Administrative    Units;    Elections       59 

City  Administrative   Unit;   Venue   of   Action    60 

County    &   City    Administrative    Units         60 

Current   Expense   Fund   for   Industrial   Ed.    Center    60 

District    Lines    Bisecting    Property :    Enrollment    of   Pupils    60 

D's+rict    Referendum    on     Consolidation            61 

Eligibility  of   Children    Placed   in   Foster   Homes    61 

Keeping   Pupil    After    School    Hnurs                         61 

Lcral  Right   to   Attend   Public   Schoolb;   Assignment;   Adoption;   Guardian    61 

Ownership   of   Property                     62 

Regulations    Governing    Athletics     62 

Ri'les  &  Peenilations  re  SiT=oen=ion  for  Being  Father    62 

Sa'e    of    Real    Propprtv;    Procedure     62 

.  ;^         Sale    of    Surplus     Property             62 

School   Commi+teemen;   Employment  of  Members  of  Families    63 

State  Bd.   of  Ed.:   Loans   from   Literary   Fund                     63 

Superintendents,   Principals,   Teachers;  Leave  of  Absence;  Re-employment    63 

Transnortat'on:   Use  of  Tax   Funds   for   Bus                   63 

Vocational   Training;   Trade   &   Industrial   Education    63 

Teachers'     Contracts     64 

Elections: 

ABC  Elections:  Beer  and  Wine:  Sufficiency  of  Petition    64 

ABC    E'ec^'ons;    Suffic'encv    of    Petition    64 

Ab<5entee   Voting   in    General    Election    64 

Annexation    of   Contie-'ous   Pronertv   to  Municipal   Corporation    64 

Chanering    Precinct    Lines;    Registration     65 

Corrupt   Practices   Act:   Failure  to  Disclose   Contributors'    Names    65 

Deputy  Sheriffs   D''pqualifled    65 

Domicile    of    Candidate       65 

Domicile:  Col'eP'e  Students   65 

Double  Office  Holding:  Registrar  of  Prefinct  &  Selective  Ser.  Bd.  Employee    65 

Dutv  of  Re<?istrar  to  Pass  Upon   Qualifications   66 

Employees  of  S*ate  Highway  Comm 66 

"Facsimile     Ballots"        66 

Filing  Fees;  Use  for  New  Registration    66 

G-^ripral   FJection  :  Primary  ;   Officeholder  Running  for  Different   Office    66 

Municipal   Corpoiations:   Registration   Books;   Loose-leaf  Registration    67 

Nominations    of   Candidates                                 67 

Oath    of    Person    Applying   for   Registration    67 

Primary   Election: 

Candidates  Must  be  Properly  Regis+ered    67 

Filing   for    Candidacy;    Resident    Judges    67 
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General  Election;   Officeholder  Running  for   Office    68 

Names   of  Candidates   Omitted  From   Ballot    68 

Precinct   Officials;    One   Party   Participating    68 

Recounting   Ballots   Under   Municipal    Charter    69 

Registration : 

Changing   Precinct   Lines    69 

Fees    for    Registrars     69 

Loose-Leaf   Permanent  Registration    System    69 

Loose-Leaf  System;  Adoption  by  County   70 

Loose-Leaf  System;  Duty  of  Registrar    70 

Loose-Leaf  System;  Special  Act;  General  Daw;  Inconsistency    70 

Registrars;  City  Administrative  School  Unit    70 

Special  Elections: 

Absentee    Voting    71 

State- Wide  Bond  Election   71 

State-Wide  Bond   Election    71 

State  Bd.  of  Elections;  Authority  To  Review  Findings    71 

Transfers  and  Changes  of  Party  Affiliation   71 

Vacancy  in  General  Assembly    72 

Eminent  Domain: 

Ai^thority  of  State  Highway   Comm.   to  Acquire  Right  of  Way    72 

Au+hority  to  Condemn  Lands  for  Streets  Outside  City  Limits   72 

Condemnation  of  Land  for  Sewage  Disposal   System    72 

Condemnation    Outside    Coinorate   Limits    and    in    Another    State    72 

Condemnation    Procedure :   Duties,   Authority   of   Clerk   of   Superior   Ct 73 

Proceedings  to   Acquire   Land   for  Fire   Stations                         73 

Redevelopment    Commission;    Certificate    of    Public    Convenience     73 

Redevelopment   Commission;    Power   to   Condemn   State,   County   & 

Municipal  Property    73 

State  Legislative  Building  Site;  Condemnation  of  Private  Property    74 

State  Le-'islative  Bu'lding  Commission;   Power    74 

Streets;  Rights  of  Way    74 

Employment  Security  Commission    (See  State  Boards   &  Commissions) 

Escheats;   Unclaimed   Water    Service   Deposits    74 

Estates : 

Administration : 

Personal    Property;    Tenancy    by    Entireties     75 

Probate  of  Codicil  Where  Will   Destroyed    75 

Sa'e   of   Personal   Property   at   Private   Sale    75 

Widows;   Child's  Allowances 75 

Widow's  Year's  Al'owance:  Net  Income  Decedent;  Timber  Sale   75 

Deceden+s;    Dissents   from   Wills        76 

Intestate  Succession;  Dissents   from  Wills    76 

Executors    and   Administrators: 

Administration;   Sale  of  Realty;   Claims   of  Creditors    76 

Administration  of  Es+ates;  Three  Months'   Inventory;   Real  Property   77 

Bond  of  Nonresident  Executor  Where  No  Personalty   Situate  in   State    77 

Compensation  as  an  Item  of  Court  Costs              77 

Final    Accounts   Filed   Six    Months   After   Qualification     77 

Liability  for   Pavment   of   Interest   on    Claims    78 

Personal    Property ;    Right   of    Survivorship     78 

Year's  Allowance        78 

Extradition;  Right  of  Extradition  Upon  Violation   of  Order    78 


Fines   and   Forfeitures;    Bonds;    Costs    78 

Fire  Protection: 

Authority  of  Fire  Warden  to  Summons  Male  Students    79 

Districts : 

General    Wa+er    System;    Establishment     79 

Rural;   Establishment    79 

Tax  Levy;  Elections;  Frequency    79 

Firemen's  Pension  Fund;  Members  of  Municipal  Fire  Dept 79 

Firemen's   Rel'ef   Fund;   Local   Bd.  of   Trustees;    Heart  Attacks 

Sustained  by  Firemen  79 

Motor  Vehicles;   Volunteer  Firemen    80 

Municipal  Corporations;  Contracting  With  Voluntary  Fire  Dept 80 

Sanitary    Districts;    Protection    Outside    District    80 

G 

Game  Laws;  Fishing;   Private  Ponds;   State  Prison  Farm  Ponds    81 

Game  Laws;  License  Fees;  Hunting  and  Fishing  Monies   81 

Garnishment;  Taxes  of  Sister  State    81 

Guardians : 

Clerk  of  Superior  Court: 

Appointment    of    Successor    Guardian     81 

Incompetent   Veterans;    Residence    82 

Investment   in    Securities;   Reduction   of   Bond    82 
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Health: 

County   Board   of   Health: 

County    Bd.   of  Comm'rs:    Double   Office   Holding    82 

Manufacture   and    Sale  of   Sandwiches    82 

Municipal    Fluoridation    of   Water    82 

Regulation  of  Trai'er  Camps   &  Mobile  Home   Parks    83 

Local    Health    Dept.;    Employees;    Merit    System    Law     83 

Local    Health    Dept.;    Milk    Regulations;    Agriculture   Dept 83 

State  Board   of  Health: 

Pharmacists;    Bromism-Causing  Drugs    83 

Second-hand  Bedding  Statutes 83 

Tubercular  Suspect;   Refusal  to  Permit   Examination    83 

Venereal   Diseases;   Laboratory  Tests;   Reports    84 

Hospitals;  Contracts;  Public  Bidding    84 

'      '      -     '  ^  '  ■  . 

Inebriates : 

Commitment;    Definition    of   Narcotics    or   Drugs    84 

Notary  Public;  Acknowledgments  of  Signatures  of  Inmates    84 

Physic'ans'    Examinations;    Hearings   Before   Clerk    84 

Infants    (See   Insane    Persons    and    Incompetents) 

Insane   and   Incompetents: 

Infants;    Admission    +o   School    85 

Infants;    Service  of   Process    85 

Orders  of  Commitment  for  Observation 85 

Probation :    Return    to    Hospital    85 

Probationers;  Veterans  Hospital    85 

Restoration  to  Sanity    86 

Insurance : 

Agents  Ex*^ending  Credit;   Accepting  No*-e;   Service  Charge    86 

Auto   Liability  Insurance;   Safe  Driver   Reward   Plan    86 

Corporate   Snretv  on   P'd  Bonds;   Asrent   Signing    86 

Deposits  in   State  by  Companies   Not  Licensed    86 

Farmers'    Voluntary    Cron-Ha'l    Protection    Pian         87 

Group   Accident   &  Heal'^h;   Emplovpes   County   ABC   Board    87 

Group   Life  Insurance   Plan    for   Certain    Classes   of   Employees    87 

Group   Life  Insurance   Plan   for   Group   Small   Employers      87 

Tnd'v'dual  <%  piarike*^  Hosnital'Vat'on  &  Accident  &  Health  Insurance   87 

I.icons'n"'  Requirement  for   Salaried   Emnlo'-ee  of  Ins.   Co 88 

Ve*i'Vle    Financial   ■ResnonsibMHy    Act   of    lPf^7     88 

Vehicle    Financial   Responsibility    Act   of    1957     88 

Intoxicating   Beverages: 

A^C   Stores;   Anproval  of  Location  of  ABC   Store  in   County    89 

ABC  Store;  Sa'e  and  Dis<-ribution  of  Non-Alcobolic   Products    89 

Adding   Pure   GVain    Alcohol   to   Beverage   for   Sale    89 

Advertisement    of    A'coholic    Beverages         89 

Anthoritv  of  State  Board  to  Fix  Re+ail  Prices  on  Alcoholic  Beverages    89 

Beer  and  Wine;   Law  Governing  Sale  of  Peer                       89 

Confiscation  of  Modified  Vehicle  Used   in  Transportation    90 

Disnosal  of  Sugar  Found  in  Abandoned  Automobile    90 

Possession : 

Building  TTsed   as   Combination   Business   &   Dwelling   in  Wet   County    90 

Display,   Taxpaid   Liauor;    Public   Drunkenness    90 

Taxpaid  Liquor   in  Wet  Area        91 

Prohibition     A  ?ainst    F-'cinsive    O^tle+s     91 

Search  and  Seizure;  Authority  ATU  Oflicers        91 

Transportation  in^o  Dry  Ceuntv  from  Out  of  State   91 

Transportation   of  Not  More  than   One   Gallon   Taxpaid    92 


Judicial   Sales;  Personal   Property:   Caveat  Emptor    92 

Juries;   Jurors;    Fees;    Municipal    Recorder's    Court    92 

Juries  :   Jurors ;   Jury   Dnty   Fxemptiins        92 

Justices  of  the  Peace    (See  Public  Officers) 

L 

Labor : 

Dept.  of  Labor;  Maximum  Working  Hours   93 

Minimum  Wage  Act: 

ABC  Board  Not  Subject  to  Minimum  Wage  Act;  Expenditure  ABC  Profits    93 

Distributive  Education  &   Diversified   Occupations   Students    93 

Exemptions;  Hotel  Employee  Working  in  Kitchen  as   Cook  &  Waiter    93 

Right-to- Work    Statute;    Closed   Shop;    Union    Dues    94 

Legislative   Building   Commission    (See    State   Boards    &    Commissions) 

Local   Government   Commission    (See  State   Boards   &   Commissions) 

Lotteries;   Illegal  Slot  Machines;   Disposition    94 
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Marriage: 

Authority  to   Perform  Marriage   Ceremonies    94 

Correction   of   Names   on   Marriage   Certificate    94 

County    in    Which    License    to    be    Obtained 94 

Divorce;  No  Waiting  Period   After  Final  Decree    95 

Inter-Racial    Marriage    Restrictions;    Validity    Marriage     95 

Marriage  by   Proxy    95 

Parent's   Consent  Unnecessary   When    Charged   with   Carnal   Knowledge    95 

Merit   System   Council;    Employees   Local   Health   Dept 95 

Mi'k  Commission    (See   State  Boards  &   Commissions) 
Minimum    Wage    Law    (See   Labor) 

M"rtgpges  ;   Deeds  of  Trust:   Cancellation;   Authority  of   "Credit  Manager"    96 

Mortgages;    Deeds    of    Trust;    Foreclosure    96 

Motor  Vehicles: 

Campus    Police    Officers    96 

Certificat'on   of  School   Bus   Drivers;    Buses   for   Exceotional   Children    96 

Courts;   Jurisdiction   of  Mayor's   Court;   No   Operator's   License              97 

Courts;   Jurisdiction  of  Mayor  Over  Motor  Vehicle  Law  &  City   Ordinance 

Violations      97 

Criminal  Law:  Elements  of  Racing  on  Streets  &  Highways    97 

Cr'm'nal    Law;    Violations    of    Sta+ute    97 

Cr'minal  Procedure:  Warrants:  Citations;  Uniform  Traffic  Ticket    97 

Criminal  Procedure;  Warrants;   Citations;  Uniform  Traffic  Ticket    98 

Driver    Education    Courses     98 

Driver's   T.icense: 
Chauffeur: 

Driver  of  Municipal  Fire  Truck    98 

Hauler  of  Property  For  Hire    98 

Oriera+ion    of    Property    Hauling    Vehicle     98 

School  Activity  Bus    99 

Commitment   to   Hospital    for   Mentally   Disordered    99 

Driving    Af+pr   Licence   RevoVpd 99 

Drunken    Driving ;    Driving    While   License    Revoked    99 

Drunken    Driving ;    Narcotic    Drugs ;    Paraldehyde     100 

Farm    Tractors     100 

Final    Conviction ;    Prayer    for    Judgment    Continued    100 

Golf    Carts     100 

New   Residents ;   Necessity  to   Obtain    Onerator's   License    101 

Nonresidents  Commuting  to  N.  C.   for  Work    101 

Point   System ;   Nolo  Contendere    101 

Registration    and    Licensing ;    Special    Mobile   Equipment    102 

Revocation  of  License;  Use  of  Motor  Vehicle  in   Commission   of  Felony    102 

Speeding :    35    Mile-Per-Hour    Zone     .                     102 

Suspension ;   Driving   While  License   Suspended    102 

Equipment   and    Construction : 

Definition   of   Word   "Bndy"    102 

Horns   and   Warning   Device'?:    Siren    on    Nonmotorii'ed    Bicycle    103 

Lighting   Equipment;    Operation   During  Daylio-ht   Hours             103 

Lighting  and  Signal  Equipment  Required  for  Two- Wheel  Trailers   103 

Go'f    Carts:    Electrically    Operated    Go'f    Carts         103 

Judo-e's   Chars-e:   Instruction   Where  Defendant   Charged   with  Speeding    104 

Records;  Authority  to  Furnish  Abstract  Copies  of  Records    104 

Registration : 

Community    Colleges;   Permanent   Licensing   of   Vehicles    104 

Farm    Trailers     104 

Nonresidents;   Conmuting  to  N.  C.  to  Work    105 

Nonresidents;  Commuting  to  N.  C.  to  Work    105 

Requirement  of  Nonresident  to   Purchase   City  Tags    105 

Special  Mobile  Equipment: 

Bus   Equipned   as  Rolling  Photographic   Studio    lOG 

Logging    Vehicle       106 

Wood  Saw  Mounted  on  Auto   106 

Rules  of  the  Road: 

Four-Wav   Stop   at   Intersection    106 

Hit  and  Run  Statute    107 

Pedestrians  Walkin<r  on  Shoulders  of  Highway              107 

Refk'ess  Driving;  Streets  and  Highways;  Non-Dedicated  Road   107 

Speeding: 

Admissibility  of  Speed  Watch  and  Radar  Evidence    107 

Authority  of  Municipalities   to  Regulate   Speed   on   State  Highways    108 

Municipal   Ordinances;   Power  of  Local  Authorities      108 

Punishment;  Sn°edine  in  Excess  of  80  Miles  Per  Hour   108 

Thirtv-Five  Mile-Per-Hour  Zone    108 

Title  and    Registration: 

Dea'ers;   Vehicle   Financial   Responsibility   Act  of   1957    108 

Drivers'  Licenses:  Nonresidents  Commuting  to  N.  C.  for  Work    109 

For  Hire;   Computation  of  Mileage  in   N.   C 109 

Multi-Use    Trailer    as    Implement    of    Husbandry    109 

Vehicles  Owned  by   N.   C.  Residents    109 

Vehicle   Financial    Responsibility    Act   of   1957: 

Authority  of  State   Highway   Patrolmen  to   Seize  License  Plates; 

To  Arrest  Without  Warrant 110 
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Failure  of  Owner  to  Deliver  Certificate  of  Registration  &  Plates    110 

Motorized    Wheel   Chair   as    Motor    Vehicle    Ill 

Notice  of  Cancellation  of  liability  insurance    Ill 

Title  and   Registration ;   Dealers    Ill 

Volunteer   Firemen;    Sirens;    Rights   of   Way    Ill 

Municipal   Corporations: 

Abandonment  of  Streets   112 

Abandoned  Roadway:   Right  of  Town   to  Issue  Building  Permit    112 

Acquisition    and    Operation    of    Off-Street    Parking    Facilities    112 

Ad  Valorem  Taxation: 

Collection;   Cutting  Off  Delinquent  Taxpayers'   City   Utility   Service    113 

Newly  Annexed  Territory    113 

Property   Held   by  a  Municipality   for  Rental  Purposes    113 

Adoption  of  New  Plan  of  Government   113 

Appropriations: 

Funds   for   High   School   Band   Uniforms    113 

Nontax  Funds  for  Airport  Facilities    113 

Assessment;   Construction   of  Curb  and   Gutter    v  114 

Asse'^sm.ent;   Street   &   S'dewalk   Improvements    114 

Auditorium;     Public    Purpose         114 

Authority  to  Enter  Lease-Purchase   Contract  for   Equinment    114 

Authority  to  Expend  Fund*;  for    (1>    Urban  Redevelopment    ^2)    Extending 

y\re  Protection  Outside  City  Limits  &    (3)    Extending  Utility  Facilities    114 

Authority   to    Regulate   Traffic   on    Streets    115 

Bonds;    Armory    Construction     115 

Bonds    and    Notes:    Investments 115 

Commerce  and  Business;   Franchise  Taxes  for  Magazine  Salesmen    115 

Condemnation : 

Land    for    Sewaee    Disposal    Svstem    116 

lands    for    Streets    Outside   City    Limits     116 

Outside    Corporate   Limits    and    in   Another    State    116 

Contrac+s: 

Authority  of  M'lnicipality  to  Award  Second  Low  Bid    116 

Awarding   to   Employee  of  Municipality    116 

Criminal  Law: 

Jurisdiction   of  Police   Outside   Corporate  Limits    117 

Jurisdiction   of  Police   Outside   Corporate  Limits    117 

Donations : 

Appropriations     to    YMCA     117 

From  Tax  Funds    117 

Dormant    Municipal    Government     117 

Drainage    Districts: 

Issuance  of   Additional   Bonds    118 

Lawest  Bid  Above  Estimated  Cost  118 

Elections : 

N'^minations    of   Candidates     118 

Recounting   Ballots  Under  Municipal   Charter  Provisions    118 

Registration    Books ;    Loose-Leaf    Registration    Svstem         118 

Eminent  Domain  Proceedings  to  Ac"i"tp  Land   for  Fire  Stations    119 

Eminent  Domain  :  Streets ;  Rights  of  Way        119 

Expenditure  of  Miinicina]   Fi'nds  for   Purchase   of   Clinic    119 

F^'tpnsion    of    Corpr>rate    Limits     .  .  119 

Finance ;    Budget :   Time   for   Making   Tax    Levy  119 

Fire  Protection  :  Contracting  for  With  Voluntary  Fire  Dept 119 

Governing   Board  : 

Officers:    Quorum    120 

P'ace  of  Meeting    I'O 

Vacancies         I'O 

Gratuities;    Sa'arv  of  City  Manager    120 

Housing   Authorities;    Employees;   Mileage   Expenses    120 

Insurance: 

Liability   Insurance   Covering  All   of   its   Functions    121 

Liability  Insurance:   Waiver   of   Governmental   Immunity    121 

Jails:    Restrictions   as    to   Use    121 

Local   Improvements: 

P"titions  :     S'^fficiency      121 

Snecial    Assessments     121 

^      Ordinances: 

Authority  of   City   to   Enact   Four- Way    Stop    Ordinance    122 

Billboards     122 

Curfew      122 

N.  C.   State  Bldg.   Code  1958;   Condemned   Buildings    122 

Privilee-e  License   Taxes: 

Contractors     123 

House   Trailers    1''3 

Peddlers;    Dairy   Products    123 

Peddlers :    Excluding   Peddlers   by   Vehicle    123 

Speed   Restrictions: 

Authority    of    Municipalities    to    Regulate     123 

•  '.  Authority  of  Municipalities  to  Regulate   124 
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Jurisdiction    of    Mayor's    Court 124 

Power    of    Local    Authorities     124 

Trains     124 

Subdivision    Control   Corners    125 

Zoning: 

Board    of    Adjustment    Inactive    125 

Doing  Business  in  Residential  Zone;  Ambulance  Service    125 

Spot    Zoning 125 

Parking ;  Regulation  of  O'n-Street  Parking   126 

Police  Officers: 

Campaigning    for    Elective    Office    126 

Civil   Liability   for  Acts   of  Police   Officers    126 

Jurisdiction : 

Arrest   Outside    Corporate    Limits    126 

Arrest    Outside    Corporate    Limits    127 

Civil   Liability    of   Municipal    Corporations    127 

Power  of  Arrest  Beyond  Corporate  Limits    127 

Private   Employment   During    Off -Duty   Hours    127 

Powell  Bill: 

Expenditure  of  Municipal  Allocations    for   Prison    Labor    128 

Expenditure  of  Municipal   Allocation  for  Thoroutrbfare   Planning   Studies    128 

Use  of  Equipment  Purchased  With  Powell   Bill  Funds    128 

Public  Officers;  Residence  of  Commissioners    128 

Real  Property: 

Execution    of    Lease   of   Surplus    Property    128 

Sale   or   Transfer   or    Exchange    129 

Recreational    Program    for    Town     129 

Special   Assessments: 

Construction  of  Curb  and   Gutter    129 

Local  Improvements: 

One  Side  of  Municipal  Street    129 

Pe+itions;    Sufficiency     129 

Statutory     Procedure     130 

Portions  of  Sidewalks        130 

Sidewalk    Covering    and    Lighting     130 

Sidewalk   Maintenance   and    Repairs    130 

Street   and    Sidewa'k    Improvements    130 

Street  Improvements;  Liability  of  Governmental  Agency    131 

Streets   and   Sidewalks : 

Abandonment   of   S*^reet3   Within    Newly   Annexed   Areas    131 

Authority  to  Rearulate  Traffic  on   Streets 131 

Condemnation  of  Lands  for  Streets  Outside  City  Limits    131 

Eminent  Domain;  Rights  of  Way    132 

Improvements  and   Assessments   to  Only   One  Side   of   Street    132 

Powell   Bill;   Expenditure  of  Municipal   Allocations   for   Prison   Labor    132 

Powell   Bill;    Exnenditure   of   Municipal   Allocation   for    Thorughfare 

Planning   Studies    132 

Powell  Bill;  U=e  of  Equipment  Purchased  With  Powell  Bill  Funds    132 

Special   Assessments : 

Construction   of   Curb   and   Gutter 133 

Local   Improvements;    One   Side   of   Municipal    Street 133 

Local    Improvements;    Petitions;    Sufficiency     133 

Sidewalk    Covering    and    Lighting     133 

Sidewalk    Maintenance  and    Repairs    133 

Sidewalks;    Portions    of    Sidewa'ks    134 

Street    and    Sidewa'k    Improvements     134 

Street  Improvements;   Liability  of  Governmental  Agencies    134 

Timber   Cut   and   Sold   From   Watershed         134 

Trade   Unions;    Authority   of   Municipal    Corporation    134 

Traffic    Hazards    at    Intersections       135 

Transportation;   Subsidy  of  City   Bus   Operation    135 

Utilities: 

Public;    Furnishing    Services    Beyond    City    Limits     135 

Taxes;  Electric  Service;  Rates    135 

Water  and  Sewer: 

Construction   of  Water   and   Sewer    Lines    Outside   City    Limits    135 

Extension    of   Water    Lines    to   Annexed    Property     136 

Fluoridation;     Election     136 

Necessary    Rates 136 

Sanitary    District;    Compulsory    Connections    136 

Zoning : 

Effect  on   Restrictive  Covenants    136 

Fvtraterritorial    Zoning ;    Assessments     137 

Neighborhood   Business   District    137 

Ordinances: 

Doing    Business    in    Residential    Zone    137 

Functions    of    Board    of    Aldermen     137 

Spot    Zoning    137 
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N.    C.   Confederate   Centennial   Commission    (See    State   Boards    &    Commissions) 
Notaries  Public    (See   Public   Officers) 
Nurses,    Physicians   and   Surgeons;    Medicine    138 

O 

Oaths: 

Members   of   Local   Government    Commission    138 

Public    Officer:    Member    of    County    ABC    Board    138 

Osteopathy;    Use   of   Antibiotics,    Narcotics    and    Antiseptics    139 


Paroles  Board    (See  State  Boards  &  Commissions) 

Personnel  Dept.;   State  Personnel  Act;   1961   Legislative   Pay   Increase    139 

Physicians    and    Surgeons;    Nurses;    Medicine     139 

Ports   Authority    (See   State   Boards   &   Commissions) 

Plumbing   &   Heating   Contractors    (See  State   Boards   &   Commissions) 

Prisoners;   County   Jails;   Prisoners  Working   on   County   Properties    139 

Probate  and   Registration : 

Acknowledgment    and    Probate    of    Memoranda    of    Action     140 

Acknowledgment  of  Authority  to  Affix  Seal    140 

Indexing      140 

Judge   of   County   Recorder's    Court    140 

Plats    and    Maps     140 

Proof  of  Execution   of  Instruments    141 

Public  Officers: 

Clerks  of  Superior  Court: 

Administration    of    Estates     141 

Annual     Reports 141 

Appointment  of  Ancillary  Guardian    141 

Authority  to  Appoint  and  Designate  Number  of  Assistants    142 

Authority  to   Enter   Order   Dismissing   Appeal   to   Supreme   Ct 142 

Costs ;  Commission   on   Deposits  of  Estimated   Compensation    142 

Deputy    Clerk    of   Court;    Age    142 

Estate    of    Minor     143 

Fees;   Assignments   for   Benefit  of   Creditors    143 

Fees;    Fee   for   Auditing    Final    Account    143 

Investment  of  Funds   Held  as   Fiduciary    143 

Investment    of    Trust    Funds     143 

Juvenile   Courts;    Clerk    as    Judge    144 

'  ^              Pavment    to    Minor    Married    Females     144 

Sa'es   Under  Power  of   Sale    144 

Trusts;    Authority   of   Clerk    144 

Commissioners    of    Public   Trust    Contracting   for    Own    Benefit: 

Alderman     145 

City    Board    Member     145 

City   Council   Member   &    Pres.   of   Sub-Contractor    145 

County   Commissioner    145 

Director    of   Public   Trust    145 

Employee   of   ABC   Board    145 

Member,   Urban    Redevelopment   Commission    146 

School    Principal     146 

Constables;    Service    of    Eviction    Orders    146 

Coroners;   Binding  Defendant   Over   Af*^er  Inquest    146 

Highway    Commission    Chairman,    Members     147 

Justices  of  the  Peace: 

Appointment  by   Legislature:    Appointment   by    Judge    147 

Appointment    by    Resident    Judge     147 

Civil     Judgments;     Transcripts     147 

Commitment  for   Failure  to  Provide  Security  on   Peace  Warrant    147 

Da+e   of   Qualification    148 

De'eeation   of   Private   Citizen   to  Make   Arrests    148 

Double    Office    Holding     148 

Duty  of  Justice  of  Peace  to  Repoi-t  to  Co.  Commissioners    148 

Elected   for   One  Township   But  Moving   Office    148 

Failure   to   Make   Reports    149 

Fines  and   Forfeitures;   Commitment   for  Failure  to   Provide   Security    149 

Jurisdiction;   Violations   of   Speed   Laws   &    Ordinances    149 

Jury    Fees;    Constab'e    Fees    149 

Justice   Mav    Act    Anywhere    in    County    149 

Private     Detective      150 

Suit   on    Judgment    150 

Transfer  of  Case    150 

Notaries : 

Out-of-State   Notaries;    Seal;    Name   on    Seal    150 

Performing    Duties    Outside    County    of    Residence    150 

Offices  and   Public   Officers;   Status   After   Expiration   of   Term    150 

Register   of  Deeds: 

Marriage    License;    Infants    151 
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Probate   and    Registration;    Plats    and    Maps    151 

Registration    of    Instruments;    Revenue    Stamps     151 

Sheriffs;    Investigation    of    Origin    of    Rural    Fires     151 

Sheriffs;     Territorial    Jurisdiction     151 

Trustees  of  University  of  N.  C;  Expiration  of  Term   152 

Public  Welfare    (See  Welfare) 

Purchase   and   Contract;    Consideration   of   Resale   Value    152 

Pyrotechnics    (See  Criminal  Law) 


Real   Estate  Licensing   Board    (See   State  Boards  &   Commissions) 

Re-yis+er  of  Deeds    (See  Public  Officers) 

Retirement: 

Local    Governmental    Employees    Retirement    System: 

City   ABC    Board    152 

County    Health    Department;    County    Welfare    Dept 152 

County    Participation     153 

Firemen's    Pension    Fund    153 

Law   Enforcemert   Officer's    Benefit    &   Retirement  Fund    153 

Teachers  and  State  Emplovees  Retirement  System: 

Creditable   Service;    Civil   Air   Patrol    153 

Five   Consecutive    Years'    Absence    from    Service    154 

Named    Beneficiary;    Assumed    Name     154 

Social    Security;    Tax    Sheltered    Annuities     154 

U.  S.  S.  N.  C.  Battleship  Commission;   Social   Security;  Retirement    154 

Roanoke   Island    Historical   Association     (See   Boards    &    Commissions) 

S 

Sanitary  Districts: 

Ejection  of  Members;  Write-in   Votes;   Filling  Vacancy    155 

Garbage    Collection;    Exclusive    Franchise     155 

Taxes:     No     Exemptions     155 

Use  of   Fire   Fisrhting   Equipment   Ou+side   of   District    155 

Water   and    Sewer;    Compulsory   Connections    156 

Schools    (See  Education) 

Searches   and   Seizures    (See   Criminal   Procedure) 

Shpr=ffs    (See   Public   Officers) 

Small  Loan  Act   (See  Banks) 

Social    Security: 

Deductions;     Nurse    or    Domestic     156 

Local    Civil   Defense   Agencies    156 

Teachers  and   State   Emplovees  Retirement  System    156 

U.   S.    S.   North   CaT-oi'na   Battleship    Comm 156 

Sol''ci+ors    (See   Public   Officers) 

Special    Assessments     (See    Municipal    Corporations) 

State  Auditor;  Authority  to  Issue  Warrants    157 

State   Boards  and    Commissions: 

Alcoholic   Beverage    Control    Board: 

County   ABC    Board;    Group   Accident    &   Health   Insurance    157 

Minimum    Watre    Act     157 

Board   of   Hip-her   Education;    Institutions;    Tuition   Fees;   Residence    157 

Chiropractic    Examiners;    Licenses;    Renewal  158 

Conservation   &  Doveiopment  Board;   Authority,   Construction  Fishing   Piers    158 

Cosmetic     Arts;     Apprentices        158 

Emp'ovment  Securitv   Commission: 

Emplovment   Security   Law;   On   the   .Tob   Training    158 

Emplovment   Security  Law:   Special   Emplovment   Security  Admn.  Fund    159 

Powers   of   Review   of   Employment    Sec.    Comm 159 

Highwav    Commission : 

Anthoritv   to   nns°  Roads    159 

Sa'°   of   Road    Piii'ding    Materials     159 

Lof^j]   Government    Commission:    Coi^+racts    for   Auditing    160 

Milk  Commission;  Compensation  of  Members  160 

N.   C     ro-"<'e'^erate   Centennial    Commission;   Eligibility   for   Appropriation    160 

Paroles   Board: 

Prisoners    With    Work-Release    Privileges     160 

Work-Release    Law     161 

Plumbing   and   Heating   Contractors: 

Bids    on    Heating    and    Air    Conditioning     161 

Irrigation    Systems         161 

Real   Estate   Licensing   Board: 

Exemptions;    Sales    by    Owner    Through    Employee    161 

Scone  of  Act:  Dealer  in   S+anding  TimVer  162 

Roanoke   Island   Historical   Association;    Appropriation;    C.    &   E.   Fund    162 

State  Legislative  Building   Commission : 

Acquisition    of    Property    by    Condemnation     162 

Condemnation     Private     Property         162 

State  Ports   Authority;    Authority   to   Borrow  Money    162 

Structural     Pest    Control;     Licenses  163 

U.  S.   S.   North   Carolina   Battleship   Commission    163 
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Utilities    Commission: 

Public    Records;    Disclosure     163 

Public  Utilities;  Water   Company;  Abandonment  or  Reduction   of   Service    163 

State  Board  of  Health    (See  Health) 

State  Board  of  Welfare    (See  Welfare) 

State  Funds;   Expenditure  of  State  Funds   for  Dune  Rehabilitation    163 

State   Highway   Commission    (See   State   Boards   &   Commissions) 

State  Lands;    Submerged   Lands;    Ownership    of   Bottoms    164 

State   Legislative   Building   Commission    (See   State    Boards    &    Commissions) 

Stale  Officers;  Authority  to   Fill  Vacancy   in   Office  of   Lt.   Gov'r 164 

State  Ports  Authority    (See  State  Boards  &  Commissions) 

State   Property ;   Division   of   Property    164 

State    Taxes;    General    Administration    Tax    Warrants     164 

Streets    (See   Municipal   Corporations) 

T  '■      '■ 

Taxation: 

Ad  Valorem: 

Assessment;    Partially  Completed   Structures    165 

Assessment  of   Real   Property    165 

Assessment  and   Reassessment  of   Subdivided   Property    165 

Banks;  In  Lieu  Taxes    165 

Beer  Inventories;   Valuation    166 

Bowling    Alley    Equipment     166 

Collection : 

Cutting  Off  Delinquent  Taxpayers'   City  Utility   Services    166 

Partial    Payment     166 

Transfer   of   Tax   Receipt   to   Third   Party    166 

Condemnation;    Change    in    Valuation     166 

Cotton    With    "In-Transit"    Railroad    Rates     167 

County;   Necessary   Expenses;    Special  Purpose;   Courthouse    167 

Employment  of  Expert  Appraisers   167 

Exemptions : 

Building  Owned  by  Religious   Organization  &  Used  by  Art  Museum    167 

Civil    Air    Patrol     168 

Fallout  Shelters   168 

Growing    Trees    168 

Leased    Real    Property    Occupied    by    Charitable    Hospital    168 

Nonprofit    Corporation    Operating    Private   Swimming    Pool, 

Public    Pool    or    Civic    Center     169 

Personal    Property : 

Business    Colleges,    Beauty    CoUeges    &    Charm    Schools    169 

Educational   Institution   Housed   in   Leased   Portion    169 

Household    Goods     169 

Imported  Merchandise  Stored   in  Warehouse    170 

Owned  by  Educational  Institution  for  Profit   170 

Poultry   170 

Private    Business    College    170 

Real  Property;  House  Trailers  on  Rented  Land    170 

Real    Property;    "Little    Theatre"     171 

Real    Property;    Private   Recreation    Clubs    171 

Real  Property;    State-Owned   Property    171 

:.                                Real    Property;    YMCA    171 

Real  Property: 

Church-Owned   Property  Not  Used  for  Religious  Worship    171 

Church-Owned    Property  Used   as   Rest  Home    172 

Fraternal     Organizations      172 

Income-Producing    Farm    Owned    by   Denominational    School    172 

Moose    Lodge    Hall    172 

Owned  by   Educational  Institution   Operated  for   Profit    172 

Personal    Property;   House   Trailers   on  Rented   Land    173 

Personal  Property;   Private  Recreation  Clubs    173 

Personal    Property;    Property    of    "Little    Theatre"    173 

Personal   Property;   State-Owned   Property    173 

Personal    Property;    YMCA     173 

Private;   Recreational  and   Social   Club    173 

Property   Acquired   From  Tax   Exempt   Owner    174 

Property    Held    by    a    Municipality    for    Rental    Purposes    174 

Property  Lying  Partly  Within  &  Partly  Without  Town  Limits   174 

Property  of  a  "Saddle  Club"    174 

Property   to    be    Held    by    Trustees   for   Community    Building    174 

Rental   Property   Owned   by   ABC   Board    175 

Small    Business    Administration    Property     175 

Foreclosures : 

Parties;    Life    Estates;    Life   Tenant    175 

Rights   of  Non- Answering   Judgment;    Creditor   Defendants    175 

Statute   of   Limitations;    Parties        175 

Garnishment    of    Salaries    of    State    Employees    175 

Levy  Upon  Personal  Property;   By  Whom  Made 176 

Liens : 

Date  as  of  Which  Lien  for  Personal  Property  Taxes  Attaches 176 
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Delinquent   Taxes;    Carry-Forward    Listings    176 

Personal   Property   Tax: 

Liability  of  Purchaser  at  Foreclosure  Sale  Before  Levy    176 

Priority   of   Lien    177 

Stock   of   Merchandise   and   Fixtures    177 

Upon    After-Acquired    Real    Estate     177 

Upon  Realty  Held  by  the  Entireties    177 

Real    Estate;    Discharge    177 

Listing  and  Assessing;  Date  as  of  Which  Property  is  Listed   178 

Listing   and   Assessing:    Discoveries     178 

Local  Assessment;  Gas  Companies;  Express  Line;  Road   Construction 

Equipment;     Poultry      178 

Municipal  Taxation: 

Maximum    Tax    Rate    178 

Privilege    License    Taxes;    Hotels;    YMCA     179 

Remedies    Against    Personal    Property     179 

Tax   Zones    on   Basis    of   Municipal    Services    179 

Necessary   Expense;   Dredging;   Public  Purpose    179 

Necessary    Expense;    Special    Purpose:    Courthouse     179 

Newly    Annexed    Territory     180 

Newly    Annexed    Territory     180 

Personal   Property : 

Claims    Against    Decedents'    Estates    180 

Penalties  and  Interest;   Remission    180 

Power  of  Tax  Supervisor    180 

Statute   of    Limitations 181 

Taxable  Situs: 

Automobiles  Used  by   Salesmen    181 

Boats   Owned   by   N.   C.   Residents    181 

Farm   Truck    Stored    in    Town;    Service    Station    Vehicles    181 

LPG   Tanks;    Outside  of   Corporate   Limits   of   Town    181 

LPG  Tanks  Placed   on    Permanent   Location    182 

Members    of   Armed    Forces      182 

Mobile     Construction     Equipment     182 

Town  Resident  With  Auto  Garaged  on  Part  of  Yard  Beyond 

Town   Limits    182 

Tractors   and  Trailers  of   N.   C.   Residents    183 

Trucks  of  Corp.  Used  by   Salesmen   Outside  County   Part-Time    183 

Trucks   Kept   Within   Town   &   Owner   Residing   Without    183 

Trucks    Operating    in    Interstate    Commerce    183 

Tug    Boats    184 

Real  Property: 
Revaluation : 

Non-Revaluation    Years;     Condemned     Buildings     184 

Non-Revaluation    Years;    Subdivisions     184 

Octennial   184 

Property    Condemned    for    Highway    Purposes    184 

Sold   to    Church   After   January    1    185 

Statute   of  Limitations  .         185 

Vacant  Lot  Owned  by   Soldier   Stationed   in   Germany    185 

Refunds;    Limitations     185 

Surplus    Revenues;     Disposition     185 

Tax  Notices;   Time  for  Filing 186 

Tenancy  by   the  Entireties 186 

County;    Bad    Check    Penalty    186 

Execution;  Tax  Warrants;  Levy  on  Personal  Property    186 

Federal : 

Documentary    Stamp    Tax;     Governmental     Conveyances     186 

Excise  Tax  on   Admissions;   N.   C.  Trade  Fair    186 

Excise   Tax;   State's    Liability   on    Tread    Rubber    187 

Garnishment  of   Salaries   of   State   Employees;   Foreign    State   Taxes    187 

Franchise : 

Exemptions ;    Religious    Organization     187 

Liability  of  Corporations  for  Same  Upon   Issuance  of  Charter    187 

Loan   by   Affiliated   Corporation    187 

Gasoline: 

Exemption  of  Gasoline  Used  in  Public   School  Transportation    188 

Refunds  and  Credits;   Losses  from  Storage  Tank   Leakage    188 

Sales  of  Gasoline  to  N.  C.  National  Guard;  to  U.  S.  for  Use  of  N.  C.  Guard   188 

Gift: 

Exemptions;   Gifts  to   N.    C.   State   Bar    188 

Tax  Due  on  Contributions  to  Surplus  Account    188 

Income : 

Deductions : 

Contributions   to  Travel   Council  of  N.   C.   Inc 189 

Donations  to  N.  C.  State  Bar   189 

Net   Economic   Loss ;    Trusts ;    Distribution   of  Net   Income    189 

Nonresidents;    Personal    Deductions     189 

Exemptions;    Religious    Organization     189 

Gross  Income;  Interest  Paid  on  National  Capital  Housing  Authority  Bonds    ....   190 
Taxable  Gains  &  Losses   190 
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Inheritance: 

Estate  Taxes;   Exemptions;   Bequests  &  Devises  to  N.  C.  State  Bar    190 

Gifts   Made   in    Contemplation    of   Death    190 

Gross   Estate;    Includability   of  Accidental   Death   Policy    Proceeds    190 

Inter   Vivos   Gift   of   Realty    191 

Life   Estate   in    Personal   Property,   With   Remainder    191 

Recurring  Taxes   Credit;   Computation    191 

U.    S.    Government    Bonds;    Valuation     191 

Widow's    Year's    AUov/ance;    Bank    Deposits     191 

Intangibles: 

Accounts   Receivable;   Appliance   &    Equipment   Dealers    192 

Accounts    Receivable;    Deductions;    Outstanding    Drafts     192 

Awards  Made  in  Condemnation  Proceedings;   Clerk,   Superior  Court    192 

Distribution   to  Cities   and   Counties    192 

Distribution    by    Local    Taxing    Units     192 

Exemptions;    Electric    Membership    &    Telephone   Membership    Corps 193 

Funds    Invested    in    Building   &    Loan   Associations    193 

License  Tax: 

Anti-Freeze    Sold    by    Stores     193 

Chain  Store  Tax;  Affiliated  Corporations    193 

County : 

Go-Car  Race  Track    193 

Laundries  Located  Within  the  County    194 

Motor  Advertisers;   Ice   Cream   Vendors    194 

Municipal  Taxation: 

Automotive    Equipment;     Supply    Dealers     194 

Automotive  Service  Stations   194 

Chain    Stores    194 

Express   Company  With  Office  Outside  Town   Limits    195 

Merchants'    Tax;    Chain   Store   Tax;   Liability   for   Both    195 

Peddlers;    Products    of    Dairy;    Ice    Milk     195 

Pulpwood    Buyer    195 

Refunds    195 

■    V          Population;    Official    Census     195 

Vending  Machines;   Operation   by   Credit  Unions    196 

Revaluation    of    Real    Property     196 

Sales  and  Use  Tax : 
Exemptions: 

Educational   Institutions;   Rentals  of  Equipment    196 

Exemption    Certificates     196 

Housing     Authorities     197 

Insecticides;    Herbicides    Not    Exempt     197 

Plant    Defoliants     197 

Sales   to   Contractor   for   Library    Building    197 

Wholesale  Tax;   Oyster   Shells   and   Grit  as    Poultrj'   Feed    197 

Laundries  ;    Dry   Cleaners : 

Rug  Cleaners    197 

S.    C.    Garments    Cleaned    in    N.    C 198 

Refund  to   Counties   &   Incorporated   Cities,   Towns    198 

Refunds    to   Research    Triangle   Regional    Planning    Comm 198 

Sales    Price;    Trade-in    or    Turn-in    Sales;    Recapped    Tires     198 

Wholesale  Tax: 

Exemptions;   Oyster  Shells  and   Grit    199 

Sales  by   Parent   Corporation  to   Subsidiary   for  Resale    199 

State  Taxes;   General  Administration   Tax   Warrants    199 

Teachers;     Contracts      199 

Teachers   &   State   Employees  Retirement   System    (See  Retirement) 
Tort  Claims  Act    (See  University  of  North   Carolina) 

U 

University  of  North  Carolina: 

Escheated   Real    Property;    Manner   of   Conveyance    200 

Purchase  of  Comprehensive   General   Liability   Insurance    200 

Tort    Claim    Act ;    State    Institutions ;    Liability    of    Univ 200 

Tort  Claims  Act;   Tort   Liability  of  University   Faculty  Members   & 

Dental    Students    200 

Utilities    Commission    (See    State   Boards    &    Commissions) 

Utilities;   Public;   Water   Company;    Abandonment   of   Reduction    of    Service    201 

V 

Vital    Statistics: 

Birth    Certificates : 

Amendment    of    Birth    Certificate 201 

Child    Born   Within    280    Days    of   Divorce    201 

W 

Water  and  Sewer    (See  Municipal  Corporations) 

Water  Resources  Dept. ;  Expenditure  of  State  Funds  for  Dune   Rehabilitation    201 
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Weapons: 

Concealed;   On   Person;   Glove   Compartment   of   Car    202 

Concealed ;    Prison   Officers   Off   Duty    202 

Firearms ;    Permit    Necessary    to    Purchase    Pistol     202 

Firearms ;    Requirements    for    Obtaining    Pistol    Permits    202 

Sales  Generally  and  to  Minors   202 

Sale   of    .22    Caliber    Target    Pistols,    Pump-Guns    &    Knives    203 

Welfare : 

Adoption;   Consent  of  Husband  During   Separation   Pending  Divorce    203 

Old  Age  Assistance  Lien    203 

State    Board    of   Public    Welfare: 

Aid  to   Dependent   Children   of  Unemployed   Parents    203 

Licensing  of   Boarding   Houses   for   Homeless   Men    by   Board    204 

Licensing  of  Homes  for  the  Aged;  Licensing  of  a  Unit   204 

Medical    Assistance   for   the   Aged    204 

Wills  and  Administration: 

Estates ;    Decedents ;    Dissents    From    Wills     204 

Estates;    Intestate    Succession;    Dissents    from    Wills     205 

Probate   of    Codicil   Where   Will   is    Destroyed    205 

Workmen's    Compensation: 

Civil    Defense ;    Volunteers ;    Employer-Employee    205 

Civil  Defense;  Workers  Assisting  Local  Police  in  Normal  Times; 

Deputy  Sheriffs 205 

City   Police   OfBcers;    Injuries    Sustained    Beyond   Jurisdictional    Limits    206 

Firemen;    Coverage   for   Firemen    Either   Paid   or   Voluntary,    Town   or   Rural    206 

Firemen ;   Volunteer ;    Liability    of    Counties     206 

Liability   of   City   for   Personal    Injuries   to   Deputized    Policeman    207 

Nurse  or  Domestic   Paid   Through   Workmen's    Compensation    207 

Prisoners ;  County  Jails ;  Prisoners  Sentenced  to  Work  on  County   Properties    207 

Student    Nurses ;    Volunteer    Workers    207 

Z 

Zoning:  J 

Effect    on    Restrictive    Covenants     208 

Extraterritorial  Zoning;  Assessment  of  Street  &  Sidewalk   Improvements    208 

Ordinances: 

Board  of  Adjustment  Inactive ;  Functions  of  Board  of  Aldermen    208 

Doing   Business   in   Residential   Zone    208 

Neighborhood   Business   District    209 

Spot    Zoning    209 
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